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On Petition for Review of an Order of the 
Occupational Safety and Health Administration, 
United States Department of Labor 


BRIEF FOR PETITIONER 



PRELIMINARY STATEMENT 

This is a Petition for Review of the Vinyl Chloride 
Regulation, 29 C.F.R. § 1910.93q, promulgated by the Sec¬ 
retary of Labor on October 4, 1974. The Secretary of 
Labor’s opinions and a general statement of his reasons 
for the requirements he would impose on the vinyl chloride 
industry are set out with the Standard at 39 Fed. Reg. 
35890 et seq. (October 4, 1974). 

The Petitioner, The Society of the Plastics Industry, 
Inc. (SPI), is the major national trade association for the 
T)lastics industry. Tim Society is composed of 1400 mem¬ 
bers and 50 operating units including producers of the 
plastics raw materials or resins and of the various modi¬ 
fiers and adjuvants used, plastics machinery and mold 
builders, and those known as processors, converters or fab¬ 
ricators who turn plastic resins into finished components or 
products. The Society’s membership represents over 95 
percent of the plastics materials and machinery produced 
in the United States and about 75 percent of the processing 
volume. 

In the United States today, there are 13 vinyl chloride 
monomer (VCM) producing plants and 3G plants which 
polvTnerize the monomer mto polyvinyl chloride (PVC) 
resin. Twenty-two companies representing over 99 pe r 
cent of VCM and PVC capacity arc t^ve [iie mbers o f the 
SocTHy^s VCM and PVC Producers Committee. 

The members of the VCM and PVC Producers Com¬ 
mittee include: Air Products and Chemicals Inc., B. F. 
Goodrich Chemical Company, Borden C-hemical Company, 
Continental Oil Company, Diamond Shamrock Chemical 
Company, Dow Chemical USA, Ethyl Corporation, Fire¬ 
stone Plastics C’omj)any, General Tire & Rubber Company, 
The Goodyear Tire & Rubber ('ompany. Great American 
Chemical Co., Hooker Chemical & Plastics Corp., ICI 
North America Ltd., Olin Corporation, Pantasote Company - 
of New York, PPG Industries, Shell Chemical, Stauffer 
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Chemical Company, Tenneco Chemicals Inc., Union Car¬ 
bide Corporation and Uniroyul Chemical. 

In addition, at least 600 of the Society’s fabr icator and 
Hicm bcrs are actjve in convexlin# PVC into com¬ 
ponent or end products. The Society’s concern with PVC, 
thus, begins with the manufacture of VCM and carries 
forward through the polymerization into PVC, and the 
various fabrication and conversion processes (i.e., calen- 
(kring, blow molding, extrusion, injection molding, and 
subsequent finishing operations). 

The Society was officially requested to involve itself on 
behalf of its members in all aspects of the VCM and PVC 
regulatory situation by its VCM and PVC Producers Com¬ 
mittee. Accordingly, it appeared and presented evidciiw* 
on its behalf at the informal Occupational Safety and 
Health Administration (OSHA) Hearings conducted June 
25 through June 28, 1974 and July 8 through July 11, 1974, 
submitted written Comments on the Proposed Permanent 
Standard; the Draft and Final Environmental Impact 
Statements; and the study by Foster 1). Snell Co., Inc. 
commissioned by OSHA. Similarly, the Society has been 
duly authorized by its members to present the industry’s 
case to this Court. 

STATEMENT OF THE ISSUES PRESENTED 

1. Whether the promulgation of the Vinyl Chloride 
Standard was based on determinations by the Secretary 
of Labor which are unsupported by substantial evidence 
in the record. 

2. Whether, speaking from the technological and eco¬ 
nomic points of view, the Vinyl (’hloride Standard can bo 
complied with by the regulated industry. 

3. Whether the Vinyl Chloride Standard is so vague and 
uncertain in its terms that enforcement of it will violate 
the requirements for due process under the Fifth Amend¬ 
ment to the U.S. Constitution. 
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4. Whether the labeling and sign requirements of the 
Vinyl Chloride Standard fail to comply with the require¬ 
ments of the Occupational Safety and Health Act of 1970 
and are, therefore, unlaw'ful. 

:1TATEMENT OF THE CASE 

The ultimate purpose of this Petition for Review by 
The Society of the Plastics Industry, Inc. (SPI) et al. is 
to obtain full reconsideration, within the bounds of the 
appropriate statute, of the standard for occupational ex¬ 
posure to vinyl chloride recently promulgated by the De¬ 
partment of Labor’s Occupational Safety and Health Ad¬ 
ministration (OSHA).* 

In the production of poljwinyl chloride, vinyl chloride 
monomer (VCM) * is combined with other substances and 
polymerized into polyvinyl chloride (PVC). The result¬ 
ant PVC resin is then subjected to further processing into 
semi-finished or finished products. 'Phe uses of polyvinyl 
chloride are numerous and can best b(‘ grouped int o fiv e 
gener al end-use ap plications including building and con- 
sfrucfioh"; tnoTor vehicle s; home furnishings, household 
goods and apparel; sp ecialty product s, primarily consumer 
goods such as packaging; and m iscell aneous procbicts, im 
cluding hard and soft-ware for medical, agricultural and 
iiWn'RtTlrrt appl leaf Ions;- 

Polyvinyl chloride is among the oldest of the major 
plastic materials. The first commercial plant to make jjoly- 
vinyl chloride resin in the United States was constructed 
in 1939. 

The production of polyvinyl chloride has now growm to 
the point where its use is almost incomparably ubiquitous; 

1 29 C.F.B. $ 1910.93q; 39 Fed. Kcr. 35S90, ft teq . 

2 Vinyl ehloride in a (raseoua ehemieal undci ambient eonditiona. In mnnu- 
faeturin(j operationa, it 'a refri(rernt<‘d, under preaauro and handled aa a 
liquid. In the context of fhia proeeedinjf, Wnyl chloride ia a raw material, 
more apeciflcally a monomer, uaed in the manufacture of the polymer, poly¬ 
vinyl chloride, the accond moat widely uaed plaatic material. 
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few industries can be found which do not employ equip¬ 
ment, parts, furnishings or the like where PVC is not an 
integral “ingredient.” In 1973, there was an estimated 
world-wide output of 18 billion pounds and a United States 
output of 4.6 billion poimds. 

In response to information made available to OSHA by 
the National Institute for Occupational Safety and Health 
(NIOSII) in January of 1974 that the li. F. Goodrich 
Chemical (Company had reported the deaths of several em¬ 
ployees from a rare form of liver cancer called angiosar¬ 
coma, OSHA conducted a fact-finding hearing on the pos¬ 
sible hazards inv’olved in the manufacture and end-use of 
both vinyl chloride and polyvinyl chloride. Subsequently, 
OSHA was informed of deaths from angiosarcoma among 
workers employed by the Firestone Plastics Company, The 
Goodyear Tire & Rubber Company, and the Union Carbide 
Corporation. 

The human deaths from this form of liver cancer and 
information adduced at the fact-finding hearing about the 
possibility of inducing the .same disease in laboratory ani¬ 
mals, particularly data presented by Professor Cesare 
Maltoni of Bologna, Italy, led OSHA to conclude that the 
inhalation of vinyl chloride is carcinogenic for humans 
and must bo considered carcinogenic for man at the same 
level as for animals.® 

By publication of an Emergency Temporary Standard on 
April 5, 1974 OSHA lowered its limitiitions on vinyl chlo¬ 
ride exposure from a ceiling of 500 parts per million 
(ppm) to a ceiling of 50 ppm.'* 

Having received additional animal data from Industrial 
Bio-Test Laboratories of Northbrook, Illinois indicating 
that angiosarcoma could be induced in test animals at 50 
ppm, on May 10, 1974 OSHA proposed a permanent occu- 

*39 Fml. Rcj;. 12342, ft teq . (Emerffcncy Tomporary Standard). 

* 29 C.F.R. i 1910.93q(b) j .39 Fed. Reg. 12343. 
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pational exposure standard for vinyl chloride at a “no 
detectable” level which was defined as not detectable with 
a sampling and analytical method capable of measuring 
concentrations of 1 ppm.® 

In the explanatory statement accompanying the OSIIA 
Proposed Permanent Standard, it was made quite clear 
that^in keeping with the general policies of the Agency, 
and the legislative intent of the Occupational Safety and 
Health Act of 1970 (OSH Act) (both of which place great 
emphasis on imposing the burden of providing safe work 
places on employers, not employees)*—the Secretary’s 
intention here was to require or permit the use of respira¬ 
tors as nothing more than a stop-gap or supplementary 
measure. ^ 

The following statement by the Secretary certainly be¬ 
speaks recognition therein that the wearing of respirators 
is a nearly intolerable burden on employees and can 
present sigiiificant health hazards so that any standard 1 
which would require the full-time ust of respirators would ! 
have to be considered an extreme measure: i 

“Accordingly, it is proposed to require the institution 
of engineering controls and of workpractice methods 
as soon as feasible, and to require the use of respira¬ 
tors pending the institution of such controls, to sup¬ 
plement such controls where they are insufficient to re¬ 
duce concentrations of vinyl chloride below the detects 
able level, in specified work situations, and in cases of 
emergency.’” 

«29 O.I'.B. i 1910.93q(a), (c) ; 39 Fed. Bck. 16897 (Propoiwd Permanent 
Standard). 

« The general duty clause of the OSH Act, which seta the tone of the whole 
statute, eiplicitly states “ [e]ach employer shall furnish ... a place of em¬ 
ployment . . . free from recognized hazards. . . .” OSH Act {6(a)(1); 

29 U.8.C. {654(a)(1). WThnt is more, the Senate Report stated “[c]m- 
ployers have primary control of the work environment and should insure that 
it is safe and healthful.” Sen. Rep. No. 91-1282, 9lBt Cong. 2d Bess. (1970); 

3 U.8. Code Cong, t Admin. News .*>186 (1970). 


1 39 Fed. Beg. 16897. 



If further proof were needed that it was never the in¬ 
tention of the Department of Labor to resolve the vinyl 
chloride monomer problem by reijuirinK full-time use of 
respiratory ecpiipment, such proof is to be found in the ex¬ 
planatory statement made by the Secretary when the 
Permanent Standard here under attack was published. In 
the portion of the statement of conclusions based on the 
record enunciated by the Secretary, it was stated as fol¬ 
lows: 

“We would aKree that respirators have many draw 
backs; the proposal did not contemplate them as a 
final solution.’”* 

After publication of the I’roposcd Permanent Standard, 
a record was develoi)ed with ref^ard to a number of facts 
and related issues raised by the proposal. Purportedly 
basing his conclusions upon the facts in this record, the 
Secretary of Labor promulgated the permanent occupa¬ 
tional exposure stamlard for vinyl chloride now before this 
Court for review.® 

Specifically, the Standard sets permissible exposure 
limits for occupational exposure to VCM and requires 
employers to meet these exposure limits. 

The evidence adduced in the liecord shows that the 
exposure limitations are both technologically beyond the 
compliance capabilities of the industry and that human 
experience data shows such low levels are not re<iuired to 
protect industry employees. Where the feasible engineer¬ 
ing and work practice controls are not sufficient to reduce 
exposure to these permissible levM.s, the Standard sfiecifies 
that particular types of respirator equipment must la* 
supplied to employees to 8Uf)i)lement engineering and work 
practice controls designed to reduce occupational exfmsure 
to VCM. 

*39 Fo.1. Heg. 35894. 

#29 C.F.B. 39 Fed. Reg. 3.5890, el teq. 
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Thus, unfortunately, while it is clear that the original 
proposal did not contemplate the use of respirators on a 
full-time basis and neither the government nor industry 
had any reason to believe that OSH A might adopt a stand¬ 
ard which would have the elTect of requiring full-time use 
of respirators, the final Standard will have precisely this 
effect. This is because the only evidence o'" record demon¬ 
strates the infeasibility of any Vinyl monomer or poly¬ 
vinyl chloride resin company reaching the permissible ex¬ 
posure standard; thus, full-time respirator use is actually 
what is being mandated, in elTect, although the Secretary 
may be unable or unwilling to recognize this fact. 

It might be noted in passing that, had the Secretary 
recognized that the practical effect of the imposition of 
the Standard would be to require inordinate and con- 
cededly hazardous overuse of respirators, there might 
have been adequate notice given in this respect, and the 
government might have produced testimony to justify its 
position that full-time use of respirators is feasible and 
will not create greater hazards for employees than that to 
which they are now subjected. As it is, all of the testimony 
in the Record including that of the government’s expert 
witness is to the effect that full-time use of respirators is 
not feasible, and might well present a greater hazard to 
employees than the type of very limited exposure to vinyl 
chloride monomer industry has advocated. 

Moreover, the various typos of respirators prescribed in 
the Standard were neither designed for, nor are they prac¬ 
tical for use over long periods of time. As a practical 
matter, the operatirn of a chemical plant is not feasible if 
employees are encumbered by respiratory protective equip¬ 
ment. 

Furthermore, because of inherent respirator limitations, 
detailed in the Record, many employees cannot use this 
equipment because of current health conditions or prob¬ 
lems that would be caused by long-term respirator use. 


0 ^ 
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Additionally, the required respiratory equipment is not 
available in sufficient supply. Without respirators to “sup¬ 
plement” engineering and other controls, the industry will 
not be able to operate under the new Standard. A “Peti¬ 
tion for Stay of Effective Date of Standard” filed with 
OSIIA on Novernoer 5, 1974 contains more detailed infor¬ 
mation in this respect.*® 

The scope and application of the Standard cover ail 
three segments of the industry and secondary service-type 
industries as well. 

The Standard, as written, would result in its application 
to fabricators, processors, the transportation industry, 
w'arehousing and the like. Actually, for “downstream 
operations,” in almost all cases the danger of exposure to 
VCM is remote iM'cau.se they do not use vinyl chloride mono¬ 
mer, per se; they use or handle otdy the polymeric resin 
which cx)ntains some low levels of residual VCM. Never¬ 
theless, at every location where VCM or l^VC is manu¬ 
factured, reacted, packaged, repackaged, stored, handled 
or used and where employees may be exposed to more than 
0.5 ppm of VCM, the em[)loyer must monitor individual 
employee exposure. 

The Standard also mandates labeling for regulated areas 
and all containers of V('.M or PVC. The central feature 
of the required labeling is the term “cancer-suspect agent.” 
The Standard does not require the type of “information 
lalx’ling” generally jjrescribed in similar situations, e.g. 
as with asbestos, now governed by a separate OSHA 
Standard. 

The Secretary apparently did not consider the 'mpact 
this Standard would have on the country’s economy as a 

I'l 8inc« thin Petition was filed after designation of the Reeord to this 
Court, a eopy of the Petition and its ajipenilices arc included in this Brief as 
Appendix H. 
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whole in his decision making process. Evidence was 
presented to show that if the industry were closed down, 
enormous displacements both in terms of jobs and national 
economics, would occur. 

SUMMARY OF THE ARGUMENT 

The Occupational Safety and Health Administration of 
the United States Department of I^abor promulgated an 
occupational exposure standard for vinyl chloride which 
would severely restrict the permissible employee exijosure 
to vinyl chloride by setting, in effect, a “no detectable” 
limitation on exposure. It is now clear that the only way 
this limitation can be achieve<l would be by requiring the 
continuous use of respirators in most vinyl chloride 
monomer and polyvinyl chloride resin plants and by 
placing other unwarranted and intolerable burdens on the 
monomer and resin manufacturers and their employees. 
The Secretary’s principal basis for taking such extreme 
action was an essentially arbitrary “policy judgment” that 
the Standard, as written, is necessary, though reaching the 
exposure limitations is, for all practical purposes, conceded 
to be infeasible with present or foreseeable engineering 
practices or technology. Moreover, in making the judg¬ 
ment the Secretary does not forthrightly concede that the 
Department is effectively mandating the full time use of 
respirators; on the contrary, it appears that this effect is 
not wLat was intended at all. It therefore appears that 
the adverse effects of full time respirator use were prob¬ 
ably weiglicd seriously only by industry. 

In making his determinations on the health issues in the 
case, the Secretary repeatedly characterized the evidence 
in the Recora as “uncertain,” using this wholly negative 
contention to ji'^tify taking an inordinately severe position. 
In short, the Secretary used an alleged evidentiary void to 
justify a decision without a factual basis upon a reading 
of the Reconl as a whole. 




The Standard for judicial review of an Occupational 
Safety and Health Act Standard is the “substantial 
evidence” test. Associated Industries of New York State, 
Inc. V. United States Dep’t of Labor, 487 F.2d .142 (2d Cir. 
1973). The Secretary not only lacked evidence for his 
determinations on the need for and feasibility of the ex¬ 
posure levels adopted, and important aspects of the 
respirators and monitoring systt s requirements, but 
there was an abundance of evidence of Record militating 
in favor of almost completely contrary conclusions. An 
examination of the evidence <loes not show that a virtual 
“no detectable” exposure level is either achievable or 
necessary' to protect w'orkers; that the polyvinyl chloride 
fabricators, transporters and warehousemen need to b«* 
regulated; or that the presently prescribed exposure levels 
and respiratory protection r<‘quirements can be achieved 
technologically, or provided in a timely fashion. 

h''easibility of achievement, both technological and 
economic, is an ind spensable statutory consideration for 
the Secretary in Cccupational Safety and Health rule 
making. OSH Act § 8(b)(5); 29 U.S.C. § 655(b)(5), In¬ 
dustrial Union Dep’t, AFL-CIO v. Hodgson, 499 F.2d 467 
(D.C. Cir. 1974). The Secretary is prohibited from pro¬ 
mulgating a standard which will have the effect of re¬ 
moving employers from business by saddling them with 
unattainable or vague standards which a Ri-c'ord shows are 
technologically imj>ossible to meet; obviously, if one 
cannot foresee any certainty of achieving a goal set by the 
Secretary but is required to continue expenditures with 
or without reasonable hope of success, as is the case here, 
the Standard is not technologically feasible within any 
rule of reason. 

The Secretary also failed in his obligation to promulgate 
a standard which men of reasonable intelligence could 
understand. Since many provisions of the Standard are 
so inartfully drawm that a reasonable man cannot know 
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what they mean in terms of practical application, thf 
Standard should be declared void as vague and unen¬ 
forceable. 

As a final requirement to be placed on those who would 
be controlled by the Vinyl Chloride Standard, the Secretary 
set out latn-ling requirements. Over objections and 
ignoring entirely the constructive alternative proi)osals of 
SPI and others, the Secretary would require labeling which 
focuses only on the name of the product, vinyl chloride, 
and the words “Cancer Suspect Agent.”" The mandate 
of Congress in enacting the Act was to require instructive 
labeling which would provide infonnation on how to deal 
with the hazard and prevent injury. OSH Act § fi(b)(7); 
29 U.S.C. § r):V)(b)(7). In this aspect, also, the Secretary 
exceeded the scope of his statutory authority, abuswl his 
discretion, and, thus, promulgated an unlawful standard. 

I’he Secretary also steiiped beyond the bounds of his 
authority by extending his labeling requirements to all 
containers of VCM, i.e., even containers of VCM in inter¬ 
state transportation would be subject to his labeling. The 
Secretary’s authority to regulate occupational safety and 
health does not include areas where other Federal agencies 
have established standards, OSH Act § 4(b)(1); 29 U.S.C. 
§ 6,')3(b)(l), and the Department of Transportation has 
Already set labeling standards for the transiiortation of 
vinyl chloride." Thus, the Standard is unlawful insofar 
as it purports to directly affect the labeling of VCM con¬ 
tainers in transportation. 


1129 C.F.K. 4 1910.93q(l); 39 Fed. Keg. 35898. 
»3 49 C.F.B. H 172.5, 173.400, .402, .404, .407. 
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ARGUMENT 

I 

TO BE SUSTAINED IN THE PROMULGATION OF A 
STANDARD SUCH AS THE ONE HERE IN ISSUE. THE 
SECRETARY OF LABOR MUST DEVELOP A RECORD. 
CAREFULLY ELUCIDATE FINDINGS BASED ON THE 
RECORD. AND REACH CONCLUSIONS THAT RESULT 
IN A STANDARD V/HICH IS FEASIBLE; HIS FAIL¬ 
URE TO MEET THESE B ' ^IC REQUIREMENTS IN 
THIS CASE MAKE THE PROMULGATION OF THE 
STANDARD UNLAWFUL AND INVALID. 

Moforo a standard for ocouj)ational safety and health 
may he promulj?ated l)y tlie Secetary of liJibor a spcKiific 
rule making [)rocedure must he followed'* and “[t]he 
det(>rminations of the Secretary shall he eonclusive [only] 
if supportftl hy substantial evidence in the record con¬ 
sidered as a whole.” OSH Aet S h(h) and (f); 29 U.S.C, 
§6r).'i(h) and (f); and 29 C.F.R. § 1911.18(h) (emphasis 
added). 

In promulgating Oecvpational Safety and Health Regu¬ 
lations, “suhstantial evidence” has been held to be the 
appropriate standard for review of the Secretary of 
Labor’s action even when it results from an informal rule 
making proc(‘dure. Associated Industries, supra, at .342. 
Thus, the Coiirts have recognized that Congress expected 
the Secndary to ex«*rcise his rule making power on the 
basis of ‘‘substantial evidence” contained in the record; 
the law does not contemplate the nuiking of critical de- 

l.^Ttiis proceilurc ini'ludcs notion, ilovciopmcnt of a record including nn 
informal fa^-tunl tioaring if requentcil, and, if tlic Standjird is adopted, in¬ 
corporation in the rule making notice of a concise general statement of its 
basis and purpose. 

'■•For the application of the “substantial evidence” rule to other forms 
of adjudicative determinations by the Occupational Safety and Health Ad¬ 
ministration, se<‘, Flnrula I’rarli Crovrm As>ioriation Inr. V. Vnited .States 
Orp’t of Labor, 4S9 F.2d FJO (.'ith Cir. 1974) and National Rralty <{■ Con 
ntruciion Co. Inc. v. Occupational Safety anil Health Review Commistion, 
4S9 F.2d 1257 (4th Cir. 1973). 
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cisions based on administrative fiat or unfounded “beliefs” 
as to what industry might be able to accomplish. 

The term “substantial evidence” has been defined 
succinctly as “. . . such relevant evidence as a reasonable 
mind might accept as adequate to support a conclusion.” 
Universal Camera (Jorp. v. NLRB, 340 U.S. 474, 477 
(1951); Associated Edison Co. v. NLRB, 305 U.S. 197, 229 
(19.38) (emphasis added). It “must do more than create 
a suspicion of the existence of the fact to be established 
... it must be enough to justify, if the trial were to a jury, 
a refusal to direct a verdict when the conclusion sought to 
be drawn from it is one of fact for the jury.” Universal 
Camera supra, at 477; NLRB v. Columbian Enameling 
& Stamping Co., 300 U.S. 292, 300 (19.38). The test, 
therefore, is not one of simply finding something, however 
isolated, in the record to support the agency’s determi¬ 
nation. An examination of the whole record is necessaiy 
to see if the agency has met its evidentiary burden of 
bringing reliable and determinative facts to light, thereby 
enabling it to make responsible decisions. (Jlearly this is 
what Congress had in mind since it was and is well rec¬ 
ognized that OSIIA’s actions can affect the lives and jobs 
of millions of people—this case is an excellent example of 
how much can be at stake. ** 

In promulgating Occupational Safety and Health 
Standards, the Secretary is mandati^d by the statute to 
make his detenninations on the “best available evidence” 
so that his decisions will withstand scrutiny under the 

15 Joint Apjicndut (hereinafter referred to ns; “.lA”) 2589 and 2617; 
The report of A.D. I.ittle, Inc., an economic impact analysis of the effect of 
a “no detectahle’’ exposure limit on the VCM and PVC industries, indi- 
c.ated that a shut down of all I’VC n^sin plants in the Unit«<l States and 
unavi-ilahility of PVC resin enuld result in a h«s of 1.7-2.2 million jobs. 
A rci)on. hy Ocneral Motors Corporation indicates sev<;re reductions in VCM 
production would directly affect 45,(K»0 GM employees and that the ripple 
effect, tlmt is, GM rclated layoffs aloim, could reach 1.8 million workers. JA 
2.'i59. 
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substantial evidence test. Standards must be develojjed 
based on rcrsearch, demonstrations, exi)eriments and 
other appropriate information and, alorif? with empdoyee 
safety and health, the considerations to be weighed must 
also include the latest available scientific data, the 
feasibility of the Standard, and the experience gained under 
all health and safely laws. OSII Act § 6(b)(5); 29 U.S.C. 

§ 655(b)(5). 

Such a critical inquiry into the evidentiary basis for the 
Standard promulgatid by tlie Secretary is one Congress 
determined the Courts must undertake to provide an 
etTective check on his performance of the exceptionally 
broad regulatory duties delegated to him under the statute. 
Absent such a review, there would be no way to bar 
arbitrary use of the Occupational Safety and Health Ad¬ 
ministration’s virtually plenipotentiary powers over in¬ 
dustry and its employees. "j 

Sf'ction 6(b)(5) of the t)Sll Act states that “ftlhe 
Secretary shall set the Standard which most adequately 
assures, to the extent feasible, on the basis of the best 
available evidence, that no employee will suffer material 
imjiairment of health or functional ca[)acity . . . .” 29 
U.S.C. § 655(b) (.5) (enqdiasis added). 

Senator Javits, who author(‘d the amendment which 
inserted the phrase “to the extent feasible” in the OSII 
Act, explained its meaning as follows: 

“As a result of this amendment the Secretary in 
setting standards, is expressly required t<» consider 
f(*asibility of proposed standards. This is an im])rove- 
rnent over the Daniels bill, which might be interirjreted 
to re<|uire absolute* lu'alth aiid satety in all cast's 
regardless of feasibility, and the Administration bill, 
which contains no criteria for standards at all.” 

Sen. Rep. No. 91-1282, 91st (’ong. 2d Sess. (1970); 3 
U.S. Code Cong. & Admin. News 5222 (1970). 
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The statutory language has been interpreted to mean 
that the Secretary cannot . [put] employers out of busi¬ 
ness—either by requiring protective devices unavailable 
under existing technolog>’ or by making financial viability 
generally impossible.” I.U.D. v. Hodgson, supra, at 467, 
Thus, the feasibility requirement can have two aspects— 
one technological and the other economic. 

It is clear that the regulated industry’s ability to achieve 
feasibily a given requirement is a primary matter for 
consideration by the Secretary which cannot be ignored. 
Thus, if employers are unable to comply wdth a standard 
because of a lack of existing technolog}’ or an exorbitant 
cost which would drive them from the market, that standard 
is unlawfvl because it contravenes the dictates of the 
statute. 

Petitioners submit that this Court’s examination of the 
Standard for occupational exposure to vinyl chloride and 
the bases on which it was finally promulgated will reveal 
that the Secretary did not reach the critical conclusions he 
has enunciated on the basis of the best available evidence 
taken from the record as a whole. Likewise it is sub¬ 
mitted that the Secretary did not make rational findings 
or conclusions on the nmjor technological feasibility or 
employee health issues hereinafter discussed and, hence, 
has promulgated a standard which is unlawful and 
invalid. 


» 


4 
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II 

THE RECORD BEING DEVOID OF A SCINTILLA OF EVI¬ 
DENCE TO SUPPORT THE TECHNOLOGICAL FEASI¬ 
BILITY OF ACHIEVING THE EXPOSURE LIMITS IN 
THE VINYL CHLORIDE STANDARD. THE REAL EF¬ 
FECT OF ADOPTION OF THE STANDARD WILL BE 
TO COMPEL FULL-TIME USE OF RESPIRATORY 
PROTECTION BY THE WORK FORCE: THE ONLY 
EVIDENCE OF RECORD INDICATES THAT THIS RE¬ 
SULT WILL MAKE SAFE PLANT OPERATION TECH¬ 
NOLOGICALLY INFEASIBLE AND BE DETRIMENTAL 
TO EMPLOYEE HEALTH. 

Jn promulgating a standard dealing with toxic materials 
or hannful physical agents, the Secretary is required to 
set a standard which, to the extent feasible, most ade¬ 
quately assures no employee will suffer impaired health or 
functional capacity. t)SII Act §G(b)(5); 29 U.S.C. §655 
(b)(5) (emphasis added). Feasibility in this sense must 
take into account the technological possibilities of 
achieving compliance with a standard as well as any 
adverse impact on employee welfare that adoi)tion of a 
standard might have. I.U.D. v. Hodgson, supra, at 
477-78. *« 

In the course of the fact finding process, the Secretary 
recognized the evidentiary importance of the feasibility 
issue and directed that a sj)ecial technological and economic 
feasibility study be conducted by Foster I). Snell, Inc. 
to determine the technological and economic feasibility of 
compliance with the original Proposed Permanent 
Standard and .several other exposure levels intermediate 
between the proi»osed “no detectable” and the fimergency 


1* Daniel P. Boyd, Ph.D., Director of OSHA OflBcc of Standarde Develop¬ 
ment, defined feasibility in exactly tlie same terms during the .Tune hearings: 

“Some commentorB have asked what ‘feasible’ meanH. Within the 
terms of this proposal, feasibility refers to both technological and eco¬ 
nomic considerations. On the one hand, does the technology exist that 
would allow the employer to achieve compli.ance and, on the other, what 
are the costa .associated with the application of these technologies. It 
is both proper and necessary that we consider these matters in our de¬ 
liberations.’’ JA 178. 
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Temporaary Standard limit of 50 ppm as a ceiling 
exposure. ” 

With both the OSHA-commissioncd Snell report and a 
pleihora of industry e\ideiice before him, all clearly in¬ 
dicating that compliance with a 1 ppm level is not tech¬ 
nologically feasible, the Secretary nevertheloRs concluded: 

“We also believe that PVC and VC establishments 
will, in time, be able to attain that level [1 ppm time 
weighted average (TWA)] through engineering con¬ 
trols, and that fabricators can do so in tlie immediate 
future.” 

The Secretary candidly recognized "... that many 
employers covered by the Standard cannot currently 
achieve compliance with pennissible exjmsure limits solely 
by the use of feasible engineering and work practice 
controls,” and “. . . agree!d] that the PVC establishments 
will not be able to attain a 1 ppm TWA level for all job 
classifications in the near future.”'® 

It is respectfully submitted that in discussing the Snell 
Report alone, the Secretary summarized the evidence as 
showing that a 1 ppm standard for exposure to vinyl 
chloride cannot be feasibly attained, contrary to his 
“belief,” by noting: 

“. . . the Snell study on technological feasibility 
concluded that a 1 ppm ceiling is not feasible for t^he 
VC and PVC industries with present technolog>', but 
that the VC industry could currently attain lower 
exposure levels than the PVC industry.®® 

Ample evidence that compliance with a * no detectable 
level, i.e. a level around 0-1 ppm, is technologically in- 

IT 39 Fod. Rog. 30844 nnd 39 Fed. Reg. 35890. 

18 39 Fed. Reg. 35892. 

l»39 Fed. Reg. 35892-93. 

so 39 Fed. Reg. 35892. 



feasible to achieve had alr(‘ady been introduced into the 
Record by industry 8pok(‘Sincn before the Snell Report 
confirmed that a time weighted average (TWA) level 
around 10 ppm for the VCM industry and around 25 ppm 
for the PVC industry was the lowest exposure level 
feasible with presently available technology. This 
evidence has yet to be contradicted by even a scintilla of 
probative data leading to any other possible conclusion 
regarding realistically feasible (‘Xiiosiire levels. 

From the foregoing, it cannot be said that the evidence 
in the Record is uncertain or unclear as to whether industry 
can feasibly reduce occupational exposure to VC’M to the 
0-1 ppm range. The OSHA considtant, Snell, and industry 
spokesmen must be considered as having j)rovided the 
best available evidence on technological compliance since 
their input was based on actual engineering calcidations 
and voluminous expert opinion which is essentially un¬ 
contradicted on the Record. Nevertheless, the Secretary 
made his subjective determination supported only by a 
statement that it is his “Ixdief” that industry, with the 
development of new technologj’. engineering and work 

21 See, e.g., the Btetemcnt of Anton Vittone of the B. F. Or>ortrien Company 
upoakintc for O.e Petitioner, HPI, .lA Rr.O, .Toaeph Path, Tenn.-eo CiiernieiUs, 
JA 745, Kiehanl Fleming, Air Pro.lu.ta, JA 912 .13, Karl OelfVe, Dow Chc-rn 
ieal USA JA 1034-35, Hairv K. Connors, Diamoini RhamroeU, JA 1318-19, 
John I.. Nelson, B. F. Ooo.lrioh, JA 1381, Martin J. Kl-^infehl, I'niroyal, 
JA 1.570, and Todd C. Walk-r, Firestone Plasties, JA 1008. Accord, Borden, 
Goodyear, Hooker, Pantasote, .'’tauffer, and Union Carbide. JA 2342, 2300, 
228.5, 2701, 2371 and 2422, resprs • ively. 

22“Ke«nomic Impact Studies of the Kffects of Proposed OSH A Standards 
For Vinyl Chloride,” a report done by Foster I). Snell, Inc. under OSIIA 
Contract No. I./A 74107 (hereinafter referred to as the ‘‘Snell Report ) 
JA 3083. 

28 As the Seeretarv did point out, however, the labor unions and tho 
Health Iteseareh Group, neither of which hrul conducted any studies or pro¬ 
fessed expertise of any relevant type, ‘‘suggested” that a 1 ppm ceiling 
level is attainable. 30 Fed. Beg. 3e892. 
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practices, will continue to make “great strides in reducing 
exposure levels.’’^* 

The inescapable fact is that there is no probative 
evidence to support the Secretarj^’s determinations as to 
the ttHjhnological feasibility of achieving compliance with 
the permissible exposure levels. The evidence clearly 
demonstrates that the Standard is simply beyond the com¬ 
pliance capabilities of the industry. Thus, the Secretary’s 
decision on the permissible exposure limits lacks sub¬ 
stantial evidentiary support in the Record, is unlawful, 
and should be declared invalid. 

The net effect of the Secretary’s action in adopting the 
instant Standard will be to require that virtually all of the 
work force in a vinyl chloride or polyvinyl chloride plant 
be equipped with and actually use respiratory protective 
equipment on essentially a full-time basis. As indicated in 
the Statement of the Case, it is celar that the Secretary 
never intended this result. Yet, the R<‘Cord facts in the 
case lead inexorably to the conclusion that the Swretary’s 


39 Fed. Beg. 35892. The See.rctiry confidence that industry can eren- 
tunlly reach the exposure levels he would r'^cpiire is sheer Hpc<'ulation in its 
worst form. The decision itnelf is contrary to all known facta and saddles 
those who suffer the brunt of the conjecture with the personal and economic 
cost of the Secretary’s error. By Hjieculating that his Standard can even¬ 
tually l)c reached, the Secretary has put the VCM and PVO industry on a 
treadmill to oblivion witli a continuous cycle of money for new engineering 
controls, new plans to attempt to furtber reduce exposure, more money for 
different—not necessarily better—engineering controls to atfmipt to further 
reduce exposure, ad infinitum. It should also l>e noted that the Secretary’s 
opinion viwdllates on the facts in issue. Specifically, he states that he “lic- 
lieves” that “in time’’ the industry can achieve compliance with the per¬ 
mitted levels (.39 Fed. Reg. 3.'!892) but that he is “. . . presently unable to 
determine when it will be feasible for most establishments to reduce exposure 
levels to the permissible level.’’ (39 Fed. Beg. 3.’;8tf4) “fnlor is it clear to 
what extent exposures can be feasibly reduced.’’ (39 Fed. Beg. 3.5892). 
Tet industry will be expected to spend untold sums and sruirch Indefinitely to 
satisfy the Secretary’s unfounde.l confidence that it can locate something akin 
to the Fountain of Touth. 
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permissible exposure limit concept is so clearly un¬ 
achievable by industry that the only practical way to 
comply with the law will be by supplying respiratory 
(>quipment to every emi)loyee in a VCM and PVC [)lant. 
Moreover, it is likely tliat many of the workers will have 
to wear the respirators full-time immediately after 
January 1, 1975. 

The Secretary expressed the hope that other methods 
of protection cnuld be found and failed to address the 
real issue: Is it feasible to op<*rate a plant at all if full¬ 
time use of respirators is a prerequisite? The Secretary s 
allusion to the “many drawbracks’’ associated with the m e 
of respirators does not begin to satisfy that requirement 
in the Department’s own regulation which directs that a 
Standard be accom]:)anied by a statement which . will 
show the sigtiificant issues which have been face<l, and will 
articulate the rationale for their solution.’’*" The Sec¬ 
retary’s failure to j)rovide anything more by way of 
explanation in a similar situation caused this Court to 
vacate another OSIIA standard, saying “. . . we must insist 
on something more than an ipsv flixit, now sought to be 
supported by references by [government! counsel . . . .” 
Associated Industries, supra, at See also, A utnmotive. 

Parts d Accessories Association v. Jioyd, 407 F.2d 330, 3.38 
(I).C. Cir. 1968). 

The evidence of record lends no support to the view 
that such operation would be feasible or safe, even as¬ 
suming an ad(“quate woi'k forc<‘, eligible and willing to 
function in respirators, can be secured. Indeed, the Record 

28 For example, one witness testifiwl tliat, if the Proposed Permanent 
HUindard were effectuated, “(w]e would have to place all operational and 
mipport pernonntl .at our PVC manufaeturinc siU* in renpiratorn all of the 
time” (emphasis added). JA 821. 

2«29 C.F.R. 4 19n.l8(b). 
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comi'els the opposite conclusion, i.e. that such operation i 

is infeasible. ” 

Once it is recognized that the Secretary'’s decision on 
the permissible exposure limitations makes extensive use 
of respiratory equipment a practical necessity, regardless 
of v!m! the Swretary might have intended or now hopes 
or “believes,” mneh greater attention must be given to 
the testimony in the Record indicating that very real 
dangers of an in:,it.'‘(]iiite nature are necessary’ concomitants 
to the use of such equipment. Firstly, respirators can, 
in and of themselves, create safety hazard in work areas 
because of their bulk and, in some cases, the inherent 
nature of the equipment particularly where it is of the 
air line variety. ** Actually, all of the evidence indicates 
clearly that the use of respiratory equipment gives rise 
to serious health and safety considerations which might 
well be viewed as presenting more acute problems and 
warranting greater concern than exposure to very low 
levels of aip contaminants. 

>1 In addition to the fact that the full-time uae of roapiratora riolatea ^ood 
induatrial hyijiene praet.':ea, more than intermittent uae in impractical be- 
cjiuae new and unneceaaary anfoty proidema are created, the work force Urea 
from inercaaed breathing effort and exertion expended in carrying air t'nka 
or coila of air hoae, and, typically, the employcea tend to tiocomo “accident 
prone,” and otherwiac inelHcient aa a reault of fatigue. JA 285, 293, 538, 

722 F-0, 741, 82.., 848-50, 904 65, and 1331-33. 

2»Tho teatimony of Hyatt (.TA 283 through 312), Soule (JA 722-0) and 
Dr. Tomaahefaki (JA 524 through 535) indicatea that aupplied air reapira- 
tory protection dericca—that ia, both aelf contained and air line typea—are 
deaigned for and ahould be uaed only in situationa that are immediately hai- 
ardoua or very hazardoua to life, reapcctively, and that neither ia appropriate 
for routine or day-to-day uae. 

2* The apecifle aafety hazarda referred to by the expert witneaaea are: aa 
to the devicea themaelvee—air contamination, device malfunction (e.g. failure 
or diac.onncction), and air aource malfunction (e.g. ahutdown) ; aa to the >iso 
of the devicea—tripping and falling over air linea, air line tangling (ea- 
pecially if line ia of great length), kinking and abutting off air, mobility 
reatrietion, reatricted aight (including fogging of the eyepiecea), reatricted 
hearing, and reatricted voice communicationa. JA 312, 527, 528, 552, 715, 

718, 740 and 794. 
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That the use of respiratory equipment can lead directly 
to severe injury is almost self-evident. This is particu¬ 
larly true where such equipment must be employed in 
complex industrial manufaclnring- establishments. As a 
representative of T«nneco pointed out during the course of 
the OSHA Hearing, workers burdened with bulky breathing 
equipment or trailing long hoses can find themselves in 
serious jeopardy in a vinyl chloride facility which, 
typically, is “a multi-story oiwration [with] many cat¬ 
walks or narrow passageways, stairwells, [and] movii.j 
maehinei'y.” Tonneco’s representative liad reason for 
being particularly impressed with the hazards involved for 
he was aware that his company had had at least one 
employee fatality which occurred when a worker wearing 
breathing apparatus coniu*cted to a lengthy air hose fell 
from a ladder due to the cumbersome nature of the 
respiratory equipment. ** 

Considerable industry testimony demonstrates that full¬ 
time use of respirators is impractical. All t(‘stimony on 
this topic indicated that respiratory protection devices 
were designed for short term use, that is, 15 to 60 
minutes.®* Even the government’s witness in this area, 
Mr. Edwin C. Hyatt, a recognized exjiert in the field, testi¬ 
fied that no one could work in a respirator elTectively for 
long jjcriods of time. *•'* Mr. Hyatt very forcefully noted 
that “[ajt best, any of these devices are [sic] an instru¬ 
ment of torture.” 


30 JA 847-48. 

31 Id. 

*3 Sec teotimony of Edwin C. Hy.itt (.lA 298-303); Joseph A. Tomashefski, 
M.D. (JA 535-K and 1539); Roger A. Strasahurg, Ph.D. (JA 722-11); Paul 
Lobo, Ph.D. (JA 793); and Karl Oelfko (JA 1112). 

33 JA 298. 


34 JA 303. 


24 


In addition to the Hyatt testimony, the other evidence 
of record leaves no doubt but that a serious and properly 
directed evaluation of the risk-benefit ratio between res¬ 
piratory protection and very low level vinyl chloride 
monomer exposure (e.g., the 10 ppm TWA, 2;) ppm maxi¬ 
mum recommended by the Snell Reymrt) should have been 
undertaken by the Secretary prior to the setting of an 
arbitrarily derived exposure limitation which would have 
the effect of mandating full-time use of respiratory pro¬ 
tection. Were this done, at least the Court would be in a 
position to know that the Secretarj' had consciously bal¬ 
anced the atlmonitions given by experts such as Drs. Toma- 
shefski and Soule against the taking of an action which 
would require, as a practical matter, the use of res¬ 
piratory protection on a full-time basis. Dr. Tomashefski 
pointed out, for example, that even with respect to those 
w'ho can wear respiratory proti'ction, it being understood 
that somewhere in the neighborhood of 32% of the work 
population should not wear such equipment under any 
circumstances because of chronic obstructive pulmona^ 
disease,®® those who are forctnl to wear respirators will 
have difficulty because of “increased resistance to breathing, 
decreased efficiency of function, poor fit, leakage, false 
security, allergic reactions, irritation from perspiration 
and other particulate depositions, rebreathing, head space 
ventilation, yxior vision, foggii.g of eyt. speech, 

psychological and contamination problems. 

The difficultio! with respiratory equipment highlighted 
by Dr. Tomashefski and the other ex]:)erts in this field are 
known to have ied to serious accidents, particularly in 
industries where fire and exjdosion are the most common 
concerns. For example, an incident at a Diamond Sharo- 

S5JA 532. 

•■'•.lA 534 Rofrer W. RiraiiM)urjf, Ph.n., added Uie followiiijf to Dr. Toma- 
ahefaki’a list: headaches, inflamed facial jflands, edema of the sca'p dT 7 ing 
of the eyes ind p neral skin irritation. JA 724-27. 
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rock PVC plant in Texas was widely reported in 1970. 
UTien a valve gasket failed, an operator immediately 
observ'ed the potential hazard and loudly ordered all in sight 
to evacuate. Seconds later there was ind(‘ed a fire and explo¬ 
sion which led to the death of one worker and severe injury 
to several others. Had either the vision, the hearing, or the 
capability for verbal communication of the operator been 
impaired because of the us(‘ of rc^spiratory equif)ment, or 
had the mobility of the w'orkers compelled to evacuate b(‘en 
imp(!ded, many more lives would certainly have been lost. 

Such inci<lents leave; no doubt but that the virtual full¬ 
time wearing of respiratory protection which the S<*c- 
retary’s action has now made a necessity can present 
serious threats to health and safety. Despito this fact, 
tlie Secretary, still relying on his “belief” that respirators 
may not be required indefinitely, dismisses the subject with 
the cursory observation that the use of respiratory pro¬ 
tection will only be “. . . inconvenient, may require addi¬ 
tional personnel, interfere with production, or may require 
extensive retraining of employees and restructuring of 
work practices.”” Notlnng is said about the employees 
that may have to be layed off or might bi'come chronically 
ill because the full-time use of respirators will have been 
nuide mandatorj' as a x>ractical matter. 

The point here is that the Secretary’s decision does not 
give any assurance that the evidence of Record was weighed 
in the correct factual context. AVhile the Secretary may 
have said that careful consideration was given to the 
inconveni(;nce involv(*<l in res[)irator usage, the decision 
does not reflect recognition that the usage might need to 
be constant so that health and operational feasibility con¬ 
siderations needed to be w'eighed wdth this prospect in 
mind. 

Finally, the Secretary ignor<‘d the fact that it will be 
wholly impossible for imlustry to obtain a sufiicient supply 


at 39 Fed. Beg. 35894. 



26 


of the respiratory equipment now required if the Standard 
is allowed to bt*come effective on January 1, 1975. A full 
explanation of this problem was presented to OSH A in the 
“Petition for Stay of Effective Date of Standard’’ referred 
to in the Statement of the Case in this brief. (A copy of 
the Petition is included herein as Appendix H.) 

By way of a brief recap of the said Petition, the main 
point is that because of the great demand and an inade¬ 
quate supply, it is physically inqjossible for the VCM and 
PVC industries to equip themselves with an adequate 
number of approved rc'spiratory protection devices by 
January 1, 1975. In fact, not only 5*' the designated e(piip- 
rnent not available in sufficient supply, many of the devices 
specified for use have not as yet and will not be approved 
by Janunary 1, 1975; they may never be approved. 
Even if these approvals were in hand, a sufficient supply 
of the respiratory equipment required could not be made 
available to the industry in sufficient time for it to comply 
with the Standard by its /’•esent effecdive date. '”* 

With the breadth of the application of the Standard 
encompassing fabricators, compounders, the transportation 
industry, and warehousing as well as the VCM and PVC 
manufacturers, the demand by industry at large for 
respiratory protective devices must be expected to escalate. 
Additionally, it is also certain tliat some parties regulated 
by the Standard, especially small firms, will not be able to 
afford to equip their employees with the required resjiira- 
tory protective devices. 

In summary, it is respectfully submitted, that despite 
the unrealistic and unfounded oiitimism expressed by the 
Secretary regarding anticipated engineering achievements, 
the net effeet of the Pennanent Sta’-dard will be to require 
full-time use of respiratory equi, iient by the industry’s 


Appendix B and attachments thereto. 
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work force. It is further submitted that the Secretary’s 
failure to evaluate adequately either the feasibility of 
operations under these conditions, the availability of the 
respiratory equipment nei'ded, or the impact on the health 
(or availability) of employees that full-time use of 
respirators would entail, warrants reversal and reevalua¬ 
tion of the Secretary’s action in adoj^ting the Vinyl 
Chloride Standard. 

m 

THE RECORD AS A WHOLE DOES NOT CONTAIN SUB¬ 
STANTIAL EVIDENCE TO JUSTIFY APPLICATION 
OF THE STANDARD TO FABRICATORS OR PROC¬ 
ESSORS OF PVC RESIN, MANY OF WHICH WOULD 
FIND IT ECONOMICALLY INFEASIBLE TO COMPLY. 

As to its scope, the Standard would apply to the manu¬ 
facture, reaction, packaging, repacking, storage, handling 
or use of VCM or PVI’ and regulates access to areas where 
VCM concentrations are in excess of the permissible ex¬ 
posure limits. 

In explaining the scope of the Standard, the Secretary 
points out that the industry is divided into three segments 
which include VCM production, PVC or imlymer produc¬ 
tion, and fabrication. As to the fabrication of PVC, the 
Secretary points out that a variety of techniques arc* used 
to form a finished jcroduct and that this portion of the in¬ 
dustry accounts for the vast majority of employees whose 
employers range in size from those with a few employee's 
to more sophisticated firms with larger work forces. 

Responding to an industry suggestion that PVC fabri¬ 
cators, processors and the like be exempt from the Stan¬ 
dard inasnuich as they are iilready regulated by the more 
applicable clean air standards, and, further, because their 

40 29 C.F.R. $ 1910.93q(a)(2) ami (e) ; 39 Fed. Keg. 35896. 

41 39 Fed. Beg. 35890. 

42 29 C.F.E. 4 1910.93. 
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exposure to VCM was known to be minute and controllable 
by existing engineering and work practice controls, the Sec¬ 
retary responded that it would be imprudent to grant a 
blanket exemption for fabricators because the Record evi¬ 
dence shows that at least some employees in that segment 
of the industry may be exposed in excess of the 1 ppm per¬ 
missible exposure level. 

The evidence of the Recr)rd shows that the fabricators 
and processors do not use VCM. They use only PVC resin 
and are, thus, in an inhereiitly less susce{)tible positio?i with 
regard to exposure. In fabricating and processing plants, 
the only potential exposun* is from low levels of residwd 
VCM present in the PVC. Because of this, PVC fabri¬ 
cators and processors have very low levels of exposure in 
their operations. In almost every case reported, the occu¬ 
pational exposure was less than 1 ppm. ‘‘® 

In addition to already inherently low exposure levels con¬ 
trollable by known engineering and work practices, this 
Standard confronts PVC fabricators and processors with 
a very serious economic feasibility problem. This segment 

Fed. Keg. 35892. Acknowledging that most, if not all, fabricators 
currently have levels of 1 ppm over an 8 hour period or are capable of 
reaching the permitted exposure levels through known engineering controls in 
the immediate future, the Secretary nevertheless would include fabricators 
in this Standard and nsjuire them to conduct at least initial monitoring. 39 
Fed. Reg. 35892-93. 

By means of explanation, when vinyl chloride is converted to polyvinyl 
chloride a very small portion of the vinyl chloride, that is, generally less 
than 0.1 percent remains unroacted in the polyvinyl chloriile. 

<5 Although many individual comp.'uiica presented evidence that their fab¬ 
rication operations had exposure levels below 1 ppm, the most comprehen¬ 
sive presentation on oc'cupational exposure to VCM in this segment of the 
industry was presented in a block by five w^tneeses testifying for SPI, Messrs. 
Molinini, Beebe, Smith, Becker and Weaver. .TA 4102 through 4170. In 
short, these reports, covering in excess of 70 phants where actual monitoring 
for VCM had been conducted in the very short time available, demonstrated 
that less than 10 workers had exposures for any time period above 1 ppm. 
Nonetheless, in each case listed, average exposure was less than 1 ppm, i.c., 
less than 1 ppm for an 8 hour TWA, 
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of the industry is, in large part, composed of many smaller 
firms with few employees that, from a purely economic 
point of view, could not afford the costs of compliance with 
the Standard. The general increase in raw materials costs 
(an unavoidable result of this Standard), and the costs of 
monitoring, respiratory protection, medical surveillance and 
record keeping all militate against the likelihood that the 
hulk of this segment of the industry would be able to sur¬ 
vive economically. ** 

Also germane is the fact that no confirmed cases of car¬ 
cinogenicity related to VCM have been found in PVC fab¬ 
rication and processing operations. 

Thus, the Secretary’s decision to extend the scope of the 
Standard to polyvinyl chloride fabricators and processors 
is not founded on substantial evidence in the Record to show 
that it is economically feasible for this segment of the in- 
dustrj" to achieve compliance with the Standard or tluit 
fabricatioii and processing operations are in any way simi¬ 
lar to or have exposures of the same nature as existing 
vinyl chloride and poly\’inyl chloride manufacturing opera¬ 
tions, nor that any hazard exists in this segment of the in¬ 
dustry. In short, there is no evidence of a need to regulate 
these areas. 

The Standard’s scope also extends to cover the storage, 
handling and transportation of PVC. There is no evi¬ 
dence in the Record whatsoev'or to demonstrate that any 
hazard exists in ship, truck or rail transportation, ware- 

F'or example, on tlie one insoc of tlie non-uvnilability of PVC resin at 
a roaaonaWe cost, the evi<lencc is clear that PVC bcUing (useil, e.j;., as con¬ 
veyor beltini; in coal mines), slush mohlcd boots and a variety of other foot- 
ware, medical equipment, especially surRical tubing and blood bags, and 
joint sealing compound for airjiort runways, bridges and highways, among 
other items could no longer lie produced and, since replacement materials 
are non-exLstent or scare, these industries would, at the very least, suffer 
economic disaster if not close down completely. JA 387, 515, 1351, 1642 and 
2075. 

47 29 C.F.R. 4 19in.93q(a)(2) and (e) ; 39 Fed. Reg. 35896. 
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housing or other handling of PVC. Despite the fact that 
no hazard has been sho\vn or even alleged, the Standard as 
written puts a direct and undue burden on the secondary in¬ 
dustries that service the VCM and PVC manufacturers by 
providing transportation and storage. 

In other regulations promulgated by OSHA, materials 
containing small amounts of a carcinogenic material are ex¬ 
empted from the application of regulations governing ex¬ 
posure to them. Specifically, in the regulations governing 
exposure to the “14 carcinogens” the regulations do not 
apply to trans-shipment of those materials in sealed con¬ 
tainers nor do the regulations apply to liquid or solid mix¬ 
tures containing less than from 1.0 to 0.1% of the carcino¬ 
genic substances. ^ 

In viewing the suggestions by industry that VCM should 
be regulated in a manner comparable to the “14 carcino¬ 
gens”, the Secretary responded that the cases are not com¬ 
parable. It is true that the cases of VC.M and the “14 
carcinogens” are not precisely comparable; the “14 car¬ 
cinogens” are materials that range from between 100 to 
1000 times the carcinogenic potential of V(*M.** 

In this area, too, it is clear that the Secretary’s decision 
was not based on substantial evidence in the Record; his 
views are also at variance with experience gained in estab¬ 
lishing the Standards for the “14 carcinogens.” This all 
bespeaks the type of arbitrary and capricious decision mak¬ 
ing which characterizes the instant case. More important, 
these failings, like those previously discussed demonstrate 
the necessity and propriety for remanding this matter to 
the Department of Lalsir with clear instruotions to it to 
base its VCM Standard on facts supported by substantial 
evidence, feasibility and relevant precedents. 


4«29 C.F.R. 1910-93C through 1610.93p. 
«*JA 397S-76. 
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IV 

THE VINYL CHLORIDE STANDARD IS SO VAGUE AND 
INDEFINITE THAT IT VIOLATES THE CONSTITU¬ 
TIONAL RIGHT TO DUE PROCESS AND FAILS TO 
COMPLY WITH THE REQUIREMENTS OF THE ACT 

As noted above, the Vinyl Chloride Standard is couched 
in the alternative: either an ejn{)loyer must reduce vinyl 
chloride exposure to the permissible exposure limits of 1 
j)I)m and 5 pi>m or, in the alternative, the enifdoyer must 
provide respiratory j)rf)tective e<iuipment and at the same 
time r(Kluce exposures to the K><‘‘‘dest extent feasible as 
soon as feasible. This ])art of the Standard, 29 (.'.F.R. 

§ 1910.93q(f)(2), provides: 

“Wherever feasible enp:ineerinf; and work practice 
controls which can be instituted immediately are not 
suflicient to reduce exposure's to at or below the per¬ 
missible exposure limit, tliey shall tionelheless be uschI 
to r(‘duee exjxesures to the lowest practicable level, and 
shall be supi)l(‘mented by ri'sjiiratory protection in ac¬ 
cordance with ])araf?raph (f?) of this section. A pro¬ 
gram shall be established and implemented to reduce 
exfiosures to at or below the p«*rmissible (‘xposure limit, 
or to the >?reatest (‘xtent feasible, soh'ly by m<*ans of 
enjfineeriiif? and work practice controls, as soon as 
feasible” (emi)hasis added). 

Since the permissible limit is unattainable, as a practical 
matter the only standard applicable to employers for the 
foreseeable f)iture is the second alternativ^e, to provide res¬ 
piratory equipment and to reduce exposures to tbj lowest 
“practicable” level by “feasible” engineerinj' and work 
practice controls. In direct contrast with the specific and 
objective criteria established for compliance with the per¬ 
missible limit, this portion of the Standard is so vaRue and 
indefinite as to be vdolative of the Due Process ' ause of 
the Fifth Amendment to the Fniti'd States Constitution and 
the specific requirement contained in §()(b)(r)) of the Act, 
29 U.S.C. § 655(b)(5), that, whenever practicable, health 
and safety standards “. . . shall be expressed in terms of 





objective criteria....” The ambiguity inherent in this part 
of the Standard provides ai)8olutely no guidance to em¬ 
ployers and will necessarily result in confusion and uncer¬ 
tainty not only with respect to the “feasible” methods 
which are refiuired to comply with the Standard, but also 
with respect to the exposure levels sought to be achieved, 
for such levels are expressed only in terms of what may be 
the “lowest practicable” levels attainable. 

The due process guarantees of the Fifth and Fourteenth 
Amendments void all governmental attempts to regulate 
conduct where, as here, substantial penalties may be im¬ 
posed for failure to comply with regulations, OSH Act 
§ 17; 29 U.S.C. § 666, which are so vague and indefinite as 
to leave the regulated parties uncertain as to the conduct 
prohibited, or which leave judicial and administrative of¬ 
ficers free to determine, without any definitely fixed stan¬ 
dards, what is yirohibited and what is not. Ginccio v. Penn¬ 
sylvania, 382 U.S. 399 (1966); Kraus d Bros. v. United 
States 327 U.S. 614 (1946); United States v. .v. Cohen 
Grocery Co., 255 U.S. 71 (1921). The objectivity require¬ 
ment of § 6(b) (5) of this Act, 29 U.S.C. § 655(b) (5), was 
obviously designed to insure that any standards promul¬ 
gated pursuant to the Act obsei^'e the well established prin¬ 
ciple that any statute or administrative regulation 

“ which either forbids or requires the doing of an 
act'in terms so vague that men of common mUdligen^ 
must necessarilv guess at its meaning ana diner as to 
its application, violates the first essential of ‘lwy>rocess 
of law.” Connally v. General Construejton Co., ^6.. 
U.S. .^5, 391 (1926); Kraus <£ Bros, v United States, 

supra. 

In addition, if arbitrary and discriminatory enforcement 
of administrative regulations is to be prevented, regula¬ 
tions must provide explicit standards for those who apply 
them. A vague regulation impermissibly delegates basic 
policy matters to those resi>onsible for its enforcement for 
resolution on an ad hoc and subjective basis with the at¬ 
tendant dangers of arbitrary and discriminatory applica- 


/ 
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tion. Giaccio v, Pennsylvanin, supraJ^" By insisting on 
objective criteria whenever practicable, §G(b)(5) of tlie 
Act has the dual purpose of insuring that the Secretary ob- 
serv'es the dictates of fundamental due process as well as 
requiring that the Secretary . take reasonable steps to 
enable the [Courts] to carry out the task [of meaningful 
judicial review] that Congress has imfwsed upon them.” 
Associated Industries, supra, at 354. 

Despite these clear and well-established Constitutional 
and statutory requirements, the Secretary has promulgated 
a Standard which fails to meet the basic clarity and spec¬ 
ificity requirements in two vital areas. P^irst of all, the 
Standard contains absolutely no discernible criteria for an 
employer to u.se in determining what engineering controls 
and work practices required to be implemented are “feas¬ 
ible.” Determination of “feasibility” is clearly a difficult 
matter, involving as it does a balancing of many comjdex 
factors, including, among others, worker safety, technolog¬ 
ical capability and economic cost. I.U.D. v. Tlodfjsnn, supra, 
at 477-78. Yet, this Standard does not in any way inform 
employers, employees, OSHA or the Courts how this bal¬ 
ance is to be struck in any particular case. 

Secondly, the Standard also fails to set forth in definite 
terms the objective sought to be achieved through the im¬ 
plementation of whatever “engineering controls and work 
practices may be feasible.” The exposure levels for which 


60 Wliorp FirBt Amemlmcnt frpcfloms .ire not involved, a due proeeas rlial- 
lenjfo of this kind in generally mode by a eonvieted party and is usually 
limite<l to a review “on its taro.” Sre, Athlon v. Kmluclcy, 3S4 U.R. 19.'> 
(19<5(5) ; Unitid Stain v. S'alional Vairy Prnductt Corp., ."72 n.R. 29 (19f)3) ; 
Blromberg v. California, 283 U.H. 3.59 (1931). Tlie “St.indard for Exposure 
to Vinyl Clilorldo” is presented to tliis Court for review under the authority 
of 4 fi(f) of the Orcupational Safety and Health Act, 29 U.S.C. $ 6.55(f). 
Therefore, the distinction between First Amendment and non-First Amend¬ 
ment cases is not relevant here. The Standard is here for review “on its 
face” pursuant to statutory authority to challenge “the validity of such 
standard. ’ ’ 
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employers must strive in the absence of the ability to 
achieve the permissible limits are totally indeterminate and 
undefined, and an employer will never know that he has 
failed to reduce exposure levels in his plants to the “lowest 
practicable” levels until he is cited for violating the Stan¬ 
dard. To confirm the lack of required objectivity in this 
portion of the Standard, the Court need only look to the 
Secretary’s statement that . any estimate as to the 
lowest feasible level attainable must necessarily involve 
subjective judgment.”®* 

Thus, the Standard is deficient in that it does not provide 
any ascertainable and objective criteria by which an em¬ 
ployer can determine if the engineering controls and work 
practices he has instituted are sufficient to comply with the 
Standard, or that the resulting exposure levels are the 
“lowest practicable” levels required by the Standard. In 
short, unless an employer has reduced vinyl chloride expo¬ 
sure to the admittedly unattainable “permissible exposure 
limit” (1 ppm-5 ppm), he can have no assurance that he 
is not in violation of the Standard, no matter how stren¬ 
uous his efforts to comply. The Secretary has admitted 
this, since he also conccides in the preamble to the. Stan¬ 
dard that it is not clear “. . . to what extent exposures can 
be feasibly reduced.”®* 

81 39 Fed. Re(f. 35892. 

62 39 Fed. Re(f. 35892. Other examplen of the type of amhiffuity that i* 
bound to lead to enforeemcnt diflleuUy are the provisions in 1910.93q(e) 
and (g) of the Standard. Tt is diffieult to believe that the Secretary in- 
tenfled the reBuIt* tho«o Boetions eouUl brinjr into 

Under $ 1910.93q('e) (2) “authorized ver«OTinel“ are those persons with 
a duty requirinjf them to enter a “roffulated area/' i.e. one where VCM 
concentrations exceed the permissible limit, and succifle authorization from 
their employers to do so. Tn addition, entry is limited for purposes of life 
rescue when the atmospheric concentration of VCM is unknown or in excess 
of 36,000 ppm. 29 C.F.R. ^ 

These two requirements, individually and in combination, effectively prevent 
emergency repairs. 

In the instanee where an emerpeney, sueh as a broken valve or ruptured 
pipe, occurs, anyone who is not specifically authorized to enter or who has 
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Under eimilar circumstances, the Court of Appeals for 
the Sixth Circuit, in Chrysler Corp. v. Dep’t of Transpor¬ 
tation, 472 F.2d 659 (6th Cir. 1972), struck down a motor 
vehicle safety standard involving airbags as an alternutivt! 
to passive restraints in automobiles. The manufacturers 
there challenged the air bag standard l>ecause the test pro¬ 
cedure and the test device specified for measuring compli¬ 
ance with the standard were not sufficiently objective. Tiie 
specification to Ik* met there was set forth in objective 
terms, but there wore several tc-chnical ambiguities as to the 
permissible flexibility in certain portions of the test pro¬ 
cedure. In vacating the standard the Court of Appeals re¬ 
jected the use of subjective judgment, tlie very basis on 
which the Secretary proposes to proceed here, saying, at 
675: 

“In the absence of objectively define<l performance 
requirements and test procedures, a manufacturer has 
no assurance that his own test results will be (luplicated 
in tests conducted by the Agency. Accordingly, such 
objective criteria are absolutely necessary' so that ‘the 
question of whether there is compliance with the stan¬ 
dard can be answered by objective measurem<‘nt and 
without recourse to any suhjecfive rletenr.tnation. 
(Emphasis added.) 

A similar deficiency in a stationary source standard gov¬ 
erning emissions from cement plants promulcrated by the 
Environmental Protection Agency was sufficient to require 
reconsideration of the standard by the Agency in Portland 
Cement Association v. Ruchelshnus, 486 F.2<1 375, 400-01 
(D.C. Cir. 1973). The standa rd in question provided that 

no liuty to ronduot cmorKonry repairs is proliibifod from entering and cannot 

take quick action to repair the damage. 

In the same instance, if the concentration of Vf'M is unknown or in excess 
of 30,000 ppm, authorized personnel may enter the area only for puri)Oses 
of life rescue. They can help persons to Mcape but cannot lake any pre¬ 
ventive mea-sures wh.itsoever. Again, quick action cannot be taken to repair 
the damage or otherwise reduce the. hazard of fire or explosion. Thus, a 
greater hazard than rurrently exists is created by the Standard’s regulated 
area access and entr;- restrictions. This is patently ridiculous. 
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particulate matter discharged from a kiln must not exceed 

. . 10 percent opacity, except that where the presence 
of uncombined water is the only reason for failure to meet 
the requirements for this subparagraph. ...” The Court 
refu-sed to approve the standard because inspectors were 
unable to detennine wnth any reasonable degree of accuracy 
whether any particular level of emissions met the standard. 

Not only wUl the inherent vagueness of the Vinyl Chlo¬ 
ride Standard leave employers in the dark as to what is ex¬ 
pected of them, but the Standard invutes arbitrary and 
discriminatory enforcement on an ad hoc basis by the 
OSHA officers charged with determining compliance. As 
presently framed, the Standard will require tho"® charged 
with responsibility for its enforcement to exercise extraor¬ 
dinary efforts to avoid contradi..tory enforcement since 
these officials have no more guidance on the application of 
the Standard than do employers. In effect, the Secretary 
has impermissibly delegated his responsibility to promul¬ 
gate standards to the discretion of individual compliance 
officers scattered throughout the United States. 

Finally, the Secretary has acknowledged that any esti¬ 
mate as to the lowest exposure levels attainable “. . . must 
necessarily involve subjective judgment.”®* The failure 
of the Standard to specify any criteria upon which such 
judgments might be based will prevent any meaningful 
judicial review of citations for violations of the Standard. 
The Standard must, therefore, be set aside and the case re¬ 
manded to the Secretary to take such actions as may be 
necessary to enable employers and reviewing courts alike 
“. . . to carry out the task that Congress has imposed on 
them.” Associated Industries, supra, at 354. 


BS 3S Fed. Reg. 35892. 
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THE VINYL CHLORIDE LABELING REQUIREMENTS 
FAIL TO COMPLY WITH THE REQUIREMENTS OF 
THE OCCUPATIQNAL SAFETY AND HEALTH ACT 
AND ARE. THEREFORE. UNLAWFUL 
A. Th* S«:r»tary Exceeded HU Statutory Authority In ^at 
the Labeling Which Would Be RequUed by the Standa^ 
Doe»< Not Adequately Inform Employees as Required by 
the Occupational Sc fety and Health Act 
The Occupational Safety and Health Act of 1970 indi¬ 
cates that any standard promulgated by the Secretary of 
Labor in the area of employee safety and liealth shall pre¬ 
scribe the use of labels, as necessary, to insure that em¬ 
ployees are apprised of all hazards to which they are ex¬ 
posed, all relevant symptoms, the appropriate emergency 
treatment, and the proper conditions and precautions of 
safe use or exposure. OSH Act § 6(b) (7); 29 U.S.C. 

§ 655(b)(7). The purpose of safety and health labeling is, 
therefore, instructive and requires resiKinsiblc, aflirmative 
information about the actual danger and tbf' methods of 
treatment and prevention. Here, the Secretary wouid re¬ 
quire onlv an identification of tiie chemical, “vinyl chlo¬ 
ride,” and inclusion of the words "Cancer-Suspect 
Agent.” This type of labeling will not practically inform 
those working with VCM of the danger, the methods of 
work hazard prevention, or tbe t. eatnient for any possible 
hazard that may arise. The scare word “cancer” passes 
no constructive information to the v'orker, tells an em¬ 
ployee nothing about w’hat the real danger is, hew he may 
be injured, or what he hould do to prevent injury. 

On the purpose of labeling, the House Committee Report 
stated: 

“Basically, the worker needs to have adequate ad¬ 
vance knowledge of hazards in order to protect himself 
from damaging exposures. He needs proper protective 
equipment and the information necessary to treat 

64 29 C.P.R. i 1910.93(1) ; J9 Fed. Reg. 35896. 



38 


emergencies if they arise. He should not be economi¬ 
cally coerced into a hazardous job. Since inadvertent 
exposure to unknown products or processes often 
causes severe and immediate reactions, the exposed 
worker must know what type of exposure he has suf¬ 
fered in order to use proper tre.'xtment. The Avorker 
especially needs this information in cases of toxic 
substances which have delayed or latent ill effects.” 

H. Rep. No. 91-1291, 9l8t Cong., 2 Sess. 29 (1970). 

The Occupational Safely and Health Act specifically in¬ 
structs the Secretary to consider “. . . experience gained 
from this and other health and safety laws.” OSH Act § 6 
(b)(5);29U.S.C. g 655(b) (.5). 

A review of the standards dealing with another carcino¬ 
gen, asbestos fibers, indicates that the Secretary has not 
followed his own previous experience. In dealing with 
asbestos fibers, he did properly inform the employees of 
the actual danger and how to prevent health hazards. The 
labeling specifications for asbestos fibers are: 

“Caution—Contains Asbestos Fibers 
Avoid Creating Dust 
Breathing Asbestos Dust May Cause 
Serious Bodily Harm.”®* 

These asbestos labeling standards were challenged by the 
unions which proposed including the Avords “danger” or 
“Avaming” and making reference to particular health 
problems, such as cancer or asbestosis. The government 
argued, and the Court agreed, the language selected by the 
Secretary AA'as proper. I.U.D. v. Hodgson, supra, at 484. 

It is on this basis that the plastics industry proposed 
alternative labeling in this case.®* The following is a 

65 29 C.F.B. 4 1910-93a(g)(2). 

5« While it is true that the “14 carcinogens” (29 C.F.K. 1910.93c through 
1910.93p) are required to employ cancer-type labeling for other than mixtures 
containing only low le'-els of the substances, this case is more analgous to 
that of asbestos, the “14 carcinogens” being substances that are from 100 
to 1000 times more carcinogenic than vinyl chloride. JA 3975-76. 
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comparison of the labeling prescribed in the Standard and 
the industry proposal. 

(1) Entrances to regulated areas: 

Industry Proposal 

ViN^o. CiiLORinE Vapor Hazard 
Use Assigned Protective Equipment When Alarm 
Signal Is Activated 

When Signal Is Activated, Do Not Remain In 
Alarm Area Unu-ss Your AVork Requires It 
Breathing Exce.ssive Quantities Of V^'inyl Chi/iride Vapor 
May Be Hazardous To Your Health 
Authorized Personnel Only 

Secretary’s Standard ^ 

Cancer-Suspect Agent Area 
Authorized Personnel Only 

(2) Areas containing hazardous operations: 

Industry Proposal 

Vinyl Chi/iride Vapor In This Area 
PHOTECT m: Clothing And 
Respirators Required 
Authorized Personnel Only 

Secretary’s Standard 

Cancer-Suspect Agent In This Area 
Protective Equipment Required 
Authorized Per-sonnel Only 

(3) Containers of PVC resin waste from reactors: 

Industry Proposal 

Vinyl CiiLORroE Contaminated Material 
May Be Hazardous To Your Health 
Dispose Of Or Decontaminate Using Adequate 

V'^ENTILATION Or PROTECTIVE EQUIPMENT 
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Secretary’s Standard 
Contaminated with 

Vinyl Chlouide Canceb-Suspect Agent 

(4) Containers of PVC: 

Industry Proposal 

Polyvinyl Chloride 
Caution 

Contains Vinyl Chloride 
Avoid Bbeatiiino Vapor Ob Dust 
Closed Containers Of Polyvinyl Chloride May Contain 
Vapor Levels Of Vinyl Chobide Which May 
Be Hazardous To Your Health 
Open Only In Well-Ventilated Areas Or 
Wear Respiratory Protection 

Secretary’s Standard 

Polyvinyl Chloride (or Trade Name) 

Contains 
Vinyl Chixibide 

Vinyl Chlobtoe Is A Cancer-Suspect Agent 

(5) Containers of Vinyl Chloride: 

Industry Proposal 

Vinyl Chloride 
Danger 

Extremely Flammable Gas Under Pressure 
Avoid Contact With Liquid Ob Vapor Unless Fully 
Protected By Authorized Equipment 
In The Event Of Acute Exposure Seek Medical 
Assistance Immediately 

Secretary’s Standard 

Vinyl Chloride 

Extremely Flammable Gas Under Pressure 
Cancer-Suspect Agent 
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A comparison of the type of labeling the industry 
recommended with the simplistic “scare headline” type 
prescribed in the Secretary’s Standard must inevitably 
lead to the conclusion that the former might aid an 
emydoyee to deal wdth a hazard, while the latter would be 
of no help at all. It is, therefore, respectfully submitted 
that the labeling provisions in the Standard do not com¬ 
port with either the spirit or express provisions in the 
enabling Statute, will accomplish only great mischief with¬ 
out concomitant benefit to the work force, and should, 
therefore, be declared invalid and nnlav ful. 

B. The Secretary Exceeded HU Statutory Authority And 
Illegally Usurped That of Another Federal Department 
By Adopting the Labeling ProvUlona In the Standard. 

In addition to the basic defect discussed above, in pro¬ 
mulgating the labeling requirements for vinyl chloride, the 
Secretary also failed to observe another important statu¬ 
tory limitation on the scope of his authority. Under the 
terms of the Act, the Secretary is explicitly precluded from 
exercising power to govern working conditions of em¬ 
ployees over which other f(*deral agencies exercise statu¬ 
tory authority to pre.scribe or enforce standards or regula¬ 
tions affecting occupational safety and health. OSH Act 
14(b)(1); 29 U.S.C. §6.o3(b)(l). 

In its rei>ort, the Senate Labor Committee highlighted 
this statutory I’mitation as follows: 

. . [I]t does not modify other Federal laws pre¬ 
scribing safety and health standards. The bill does 
not authorize the Secretary of Ijab(jr to assert 
authority under this bill over particular working con¬ 
ditions regarding which another federal agency ex¬ 
ercises statutory authority to prescribe or enforce 
standards affecting occupational safety and health.” 

Sen. Rej). No. 91-1282, 91st Cong. 2d Sess. (1970); 

3 U.S. Code Cong. & Admin. News 5199 (1970). 


i 
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The labeling requirements in the Standard under review 
here would control labeling on all containers of vinyl 
chloride®^ and, thereby, apply to the transportation of 
VCM in interstate commerce. The Secretary would require 
either the label: 

Vinyl Chloride 

Extremely Flanmiable Gas Under Pressure 
Cancer-Suspect Agent 

or a label in accordance with the Department of Transpor¬ 
tation (DGT) Regulations, 49 C.P’.R. § 173.400, et scq., and 
the addition of the words “Cancer-Suspect Agent.” 

The Secretary has clearly extended liis Standard to 
the area of transi^ortation labeling for VCM while 
recognizing that the field is occupied by DOT. In fact, 
IXJT has been expressly authorized by Congress to formu¬ 
late regulations for the safe transportation of hazardous 
materials, DOT Act; 49 U.S.C. § 1055(0)(4), and has ex¬ 
tensive regulations for the labeling of VCM in transpor¬ 
tation at 49 C.F.R. §§ 172.5, 173.402(3), .404 and .407. If 
the Secretary of Labor is permitted to superimpose his 
Department’s labeling preferences or desires wherever 
and whenever he chooses, this could adversely affect and 
disrupt the entire regulatory scheme of DOT in the stand¬ 
ards it sets for hazardous substances in transportation. 

In exceeding his statutory authority to act only in non- 
regulated areas, and in Infringing on already existing laljel- 
ing for VCM, the Secretary has promulgated an unlawful 
Standard in 29 C.P^R. § 1910.93q(l). Thus, the labeling 
requirements for VCM in containers must be held unlaw¬ 
ful along with the other provisions heretofore discussed. 


6T2» C.F.R. H910.93q(a)(3) and (1)(5); 39 Fed. Reg. 35896-98. 
#«29 C.F.R. J 1910.93q(l)(5)j 39 Fed. Reg. 35898. 
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VI 

CONCLUSION 

In consideration of the Secretary of Labor’s failure to 
promulgate a Standard based on the substantial evidence 
present in the Record, his failure to promulgate a tech¬ 
nologically or economically feasible Standard, his failure to 
provide a sufficiently clear statement of proscribed conduct 
to inform those regulated of what they must do to comply, 
and his failure to jjrovide for proper labeling, it is hereby 
urged tliat 29 C.F.R. S 1910.93q be declared inoperative as 
uidawful and invalid, and that this matter be remanded to 
the Dej)artment of Labor for further proceedings leading 
to action which would comport with the statutory require¬ 
ments. 
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CoiutUution of the United Slatee, Amendment 5 

AMENDMENT V—CAPITAL CRIMES; DOUBLE 
JEOPARDY; SELF-INCRIMINATION; DUE PROC¬ 
ESS; JUST COMPENSATION FOR PROPERTY 

No iMjrson shall be held to answer for a capital, or other¬ 
wise infamous crime, unless on a presentment or indict¬ 
ment of a Grand Jury, except in cases arising in the land 
or naval forces, or in the Militia, when in actual service in 
time of War or public danger; nor shall any person be 
subject for the same offence to be twice put in jeopardy 
of life or limb; nor shall he compelled in any criminal case 
to be a witness against himself, nor be deprived of life, 
liberty, or property, without due process of law; nor shall 
private property be taken for public use, without just com¬ 
pensation. 




• Pertinent portions of the Foileral Uepster and 29 C.F.R J 1910.93q, et 
seq. tited in this brief are contained in the Joint Appendix. 
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Occupation*! Safety and Health Act 
29 U.S.C. § 653 

65.3. Opographic applicability; judicial enforcement; ap¬ 
plicability to existing standards; rejK)rt to Congress on 
duplication and coordination of Federal laws; workmen’s 
compensation law or common law or statutory rights, du¬ 
ties, or liabilities of employers and employees unaffected. 

(b) (1) Nothing in this chapter shall apply to w’orking 
conditions of emidoyees with respect to which other Fed¬ 
eral agencies, and State agencies acting under section 2021 
of Title 42, exercise statutory authority to prescribe or en¬ 
force standards or regulations affecting occuimtional safety 
or health. 


29 U.S.C. § 654 

§ 654. Duties of employers and employees 

(a) Each employer— 

(1) shall furnish to each of his employees employ- 
iiifiii and a place of employment which are free from 
recognized hazards that arc causing or are likely to 
cause death or serious physical harm to his employees; 

29 U.S.C. § 655 

§ 6.55. Standards—Promulgation by Secretary of national 
consensus standards and established Federal standards; 
time for promulgation; conflicting standards. 

Procedure for promulgation, modification, or revocation 
of standards 

(b) The Secretary may by rule promulgate, modify, or 
revoke any occupational safety or health standard in the 
following manner: 

(5) The Secretary, in promulgating standards dealinr* 
with toxic materials or harmful physical agents under this 





subHOction, shall set the standarrl which most adequately 
assures, to the exbmt feasilde, on the basis of the best avail¬ 
able evidence, tliat no employee will suffer material impair¬ 
ment of health or functional capacity even if such employee 
iUis regular ex^josure to the harard dealt with by such 
standard for the period of his working life. Development 
of standards under this sub8C*ction shall be based upon re¬ 
search, demonstrations, experiments, and such other infor- 
niatic '’s may Ik; appropriate. In addition to the attain¬ 
ment highest degree of health and safety protection 

for the employee, other considerations shall be the latest 
available scientific data in the field, the feasibility of the 
standards, and experience gained under this and other 
health and safety laws. Whenever practicable, the stand¬ 
ard promulgated shall be expressed in tenns of objective 
criteria and of the performance desired. 

(7) Any standard promulgated under this subsection 
shall proscribe the use of labels or other appropriate forms 
of warning as are necessary to insure that employees are 
apprised of all hazards to which they are exposed, relevant 
symptoms and appropriate emergency treatment, and 
proper conditions and precautions of safe use or exfwsure. 
Where approjiriate, such standards shall also prescribe 
suitable protective equipment and control or technological 
procpiiures lo be used in connection with such hazards and 
shall provide for monitoring or measuring employee ex¬ 
posure at such locations and intervals, and in such manner 
as may be necessary for the protection of emplcvees. In 
addition, where appropriate, any such standard shall pre¬ 
scribe the tyyie and frequency of medical examinations or 
other tests which shall be made available, by the employer 
or at his cost, to employees exposed to such hazards in 
order to most effectively determine whether the health of 
such employees is adversely affeoted by such exposure. In 
the event such medical examinations are in the nature of 
research, as determined by the Secretary of Health, Edn- 
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cation, and Welfare, such examinations may be furnished 
at the ex[>en8c of the Secretary of Health, Education, and 
Welfare, The results of such examinations or tests shall 
be fiirnisherl only to the Secretary or the Secretary of* 
Health, Education, and Welfare, and, at the request of the 
employee, to his physician. The Secretary, in consultation 
with the Secretary of Health, Education, and Welfare, may 
by rule promulgated pursuant to section 553 of Title 5, 
make appropriate modifications in the foregoing require¬ 
ments relating to the use of labels or other forms of warn¬ 
ing, monitoring or measuring, and medical examinations, 
as may be warranted by experience, information, or med¬ 
ical or technological developments acquired subsequent to 
the promulgation of the relevant standard. 

Judicial review 

(f) Any person who may be adversely affected by a 
standard issued under this section may at any time prior 
to the sixtieth day after such standard is promulgated file 
a petition challenging the validUy of such standard with 
the United States court of appeals for the circuit wherein 
such person resides or has his principal place of business, 
for a judicial review of such standard. A copy of the peti¬ 
tion shall be forthwith transmitted by the clerk of the court 
to the Secretary. The filing of such petition shall not, un¬ 
less otherwise ordered by the court, operate as a stay of 
the standard. The determination of the Secretary shall be 
conclusive if supported by substantial evidence in the rec¬ 
ord considered as a whole. 

29 U.S.C. § 666 

§ 666. Civil and criminal penalties. 

(a) Any employer who willfully or repeatedly violates 
the requirements of section 654 of this title, any standard, 
rule, or order promulgated pursuant to section 655 of this 
title, or regulations prescribed pursuant to this chapter. 



S. 
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may be assessed a civil penalty of not more than $10,000 
for each violation. 

(b) Any employer who has received a citation for a seri¬ 
ous violation of the requirements of section 654 of this title, 
of any standard, rule, or order promulgated pursuant to 
section 655 of this title, or of any regulations prescribed 
pursuant to this chapter, shall be assessed a civil penalty 
of up to $1,000 for each such violation. 

(c) Any employer who has received a citation for a vio¬ 
lation of the requirements of section 654 of this title, of 
any standard, rule, or order promulgated pursuant to sec¬ 
tion 655 of this title, or of regulations prescribed pursuant 
to this chapter, and such violation is specifically deter¬ 
mined not to be of a serious nature, may be assessed a civil 
penalty of up to $1,000 for each such violation. 

(d) Any employer who fails to correct a violation for 
which a citation has been issued under section 658(a) of 
this title within the period permitted for its correction 
(which period shall not begin to run until the date of the 
final order of the Commission in the case of any review 
proceeding under section 659 of this title initiated by the 
employer in good faith and not solely for delay or avoid¬ 
ance of penalties), may be assessed a civil penalty of not 
more than $1,000 for each day during which such failure or 
violation continues. 

(e) Any employer who willfully violates any standard, 
rule, or order promulgated pursuant to section 655 of this 
title, or of any regulations prescribed pursuant to this 
chapter, and that violation caused death to any em.ployee, 
shall, upon conviction, be punished by a fine of not more 
than $10,000 or by imprisonment for not more than six 
months, or by lx)th; except that if the conviction is for a 
violation oommitted after a first con\nction of such p<'rson, 
])unishment shall be by a fine of not more than $20,000 or 
by imprisonment for not more than one year, or by both. 


4 
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(f) Any person who gives advance notice of any inspec¬ 
tion to be conducted under this chapter, without authority 
from the Secretary or his designees, shall, upon conviction, 
be punished by a fine of not more than $1,000 or by impris¬ 
onment for not more than six months, or by both. 

(g) Wioever knowingly makes any false statement, rep¬ 
resentation, or certification in any application, record, re¬ 
port, plan, or other document filed or required to lie main¬ 
tained pursuant to this chapter shall, u[K)n conviction, be 
punished by a fine of not more than $10,000, or by imprison¬ 
ment for not more than six months, or by both. 

(h) Any employer who violates any of the posting re¬ 
quirements, as prescribed under the provisions of this 
chapter, shall be assessed a civil penalty of up to $1,000 for 
each violation. 

(i) The Commission shall have authority to assess all 
civil penalties provided in this section, giving due consid¬ 
eration to the appropriateness of the penalty with respect 
to the size of the business of the employer being charged, 
the gravity of the violation, the good faith of the employer, 
and the history of previous violations. 

(j) For pur])Oses of this section, a serious violation shall 
be deemed to exist in a place of employment if there is a 
substantial probability that death or serious physical harm 
could result from a condition which exists, or from one or 
more practices, means, methods, operations, or processes 
which have been adopted or are in use, in such i)lace of 
employment unless the employer did not, and could not 
with the exercise of reasonable diligence, know of the pres¬ 
ence of the violation. 

(k) Civil penalties owed under this chapter shall be paid 
to the Secretary for deposit into the Treasury of the United 
Stntes and shall accrue to the United States and may be 
reco>ered in a civil action in the name of the United .States 
brought in the United States district court for the dittrict 
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where the violation is alleged to have occurrea or where 
the employer has its principal office, 

49 U.S.C, § 1655 DEPARTMENT OF TRANSPORTATION ACT 

§ 1655. Transfer of functions—Pow'ers and duties of the 
Secretary of Coininerce and other offices and officers of the 
Department of Commerce relating to highways, ground 
transportation generally, aircraft, pilotage, and traffic and 
highway safety generally. 

Interstate Commerce Commission; functions, powers, and 
duties relntinff to safety appliances and equipment on 
railroad engines and cars, protection of employees and 
travelers, hours of service, medals for heroism, explo¬ 
sives and other dangerous articles, standard time zones 
and daylight saving time; safety of operation and 
equipment. 

(e) There are hereby transferred to and vested in the 
Secretary all functions, powers, and duties of the Inter¬ 
state Commerce Commission, and of the Chairman, mem¬ 
bers, officers, and offices thereof, under— 

(4) the following provisions of law relating gener¬ 
ally to explosives and other dangerous articles: Sec¬ 
tions S-ll-SSS of Title 18. 

Code of Federal negulatlons 

SuiWAUT G—OcCUfATIO.VAL HEALTH AND KnVIRONMENTAL 
Control 

29 (j.F.R. § 1910.93 Air contaminants. 

An employee’s exposure to any material listed in table 
G-1, G-2, or (i-3 of this section shall be limited in accord¬ 
ance with the recpiirements of the following paragraphs of 
this section. 
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(a) Table Q-1: 

(1) Materials tvith names preceded by “C”—Ceiling 
Values. An employee’s exposure to any material in table 
G-1, the name of which is preceded by a “C” (e.g., C Boron 
trifluoride), shall at no time exceed the ceiling value given 
for that material in the table. 

(2) Other materials — 8-hour time weighted, averages. 
An employee’s exposure to any material in table 0-1, tlie 
name of which is not preceded by “(J”, in any 8-hour work 
shift of a 40-hour work week, -hall not exceed the 8-hour 
time weighted average given for that material in the table. 

(b) Table G-2: 

(1) 8-hour time weighted averages. An employee’s ex¬ 
posure to any material listed in table G-2, in any 8-hour 
work shift of a 40-hour work week, shall not exceed the 
8-hour time weighted average limit given for that material 
in the table. 

(2) Acceptable ceiling concentrations. An employee’s 
exposure to a material listed in table G-2 shall not exceed 
at any time during an 8-hour shift the acceptable ceiling 
concentration limit given for the material in the table, ex¬ 
cept for a time period, and up to a concentration not exceed¬ 
ing the maximum duration and concentration allowed in 
the column under “acceptable maximum peak above the 
acceptable ceiling concentration for an 8-hour shift”. 

(3) Example. During an 8-hour work shift, an employee 
may be exposed to a concentration of Benzene above 2~) 
p.p.m. (but never above 50 p.p.m.) only for a maximum 
period of 10 minutes. Such exposure must be comiien- 
sated by exposures to concentrations less than 10 p.p.m. so 
that the cumulative exposure for the entire 8-hour work 
shift does not exceed a weighted average of 10 p.ji.m. 

(c) Table G-3: An emjdoyee’s exposure to any mate¬ 
rial listed in table G-3, in any 8-hour work shift of a 40-hour 
work week, shall not exceed the 8-hour time weighted aver¬ 
age limit given for that material in the table. 
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(d) Computation formulae: 

(l)(i) The cumulative exposure for an 8-hour work shift 
shall he computed us follows: 

K CaTa -f ChI\ + . . . C’/Tn 
8 

where: 

E is the equivalent exposure for the working shift. 

C is the concentration during any period of time T where 
the concentration remains constant. 

T is the duration in hours of the exposure at the concen¬ 
tration C. 

The value of E shall not exceed the 8-hour time weighted 
average limit in table (1-1, (1-2, or (l-d for the material 
involved. 


(ii) To illustrate the formula prescribed in subdivision 
(i) of tiiis subitaragraph, note that isoamyl acetate has an 
8-hour time W(‘ighted average limit of 100 p.p.in. (table 
(1-1). Assume that an employee is subject to the following 
exposure: 

Two hours exposure at 150 p.p.m. 

Two hours exposure at 75 p.p.m. 

Four hours exposure at 50 p.[).m. 


Substituting this information in the formula, we have 


2X150-f 2X75+4X50 

___ ^ 


81.25 p.p.m. 


Since 81.25 p.p.m. is less than 100 p.p.m., the 8-hour time 
weighted average limit, the exposure is acceptable. 

(2) (i) In case of a mixture of air contaminants an 
employer shall compute the eqiiivalent exposure as follows: 

C, C* C, 

Em =-1-f" • • •- 

Li Ls Lm 



10a 


Where: 

Em is tlie equivalent exposure for the mixture. 

C is the concentration of a particular contaminant. 

L is the exj>osurc limit for that contaminant, from table 
G-1, (J-2, or G-3. 

The value of Em shall not exceed unity (1). 

(ii) To illustrate the formula j)rescribed in subdivision 
(i) of this subparagrapli consider tlie following exposures: 


Material 

Actual 

concentration 
of 8-hoar 
exjwsure 

8 hour time 
weighted 
average 
exposure 
limit 

Acetone (Table G-1) . 

. 500 p.p.m. 

.. 1,000 p.ji.m. 

2-Butanonp (Table G-1) ... 

45 p.p.m. 

.. 200 p.p.m. 

Toluene (Table G-2) . 

. 40 p.p.m. 

200 p.p.m. 


Substituting in the formula, we have: 


500 45 40 

Em —-h-}- - 

1,000 200 200 

Em = 0.500 H- 0.225 + 0.200 
Em = 0.925 

Since Em is less than unity (1), the exposure combination 
is within acceptable limits. 

(e) To achieve compliance with paragrai)h (a) through 
(d) of this section, administrative or engineering cojitrols 
must first be determinial and implement(‘d whenever fea¬ 
sible. When such controls are not feasible to achieve full 
compliance, protective equipment or any other protective 
measures shall be used to keep the exposure of employees 
to air contaminants within the limits prescribed in this 
section. Any equipment and/or technical measures used 
for this purpose must be approved for each particular use 
by a competent industrial hygienist or other technically 
qualified person. Whenever respirators are used, their 
use shall comply with § 1910.134. 
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Chronic acid and chromates do^ 
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Federal Reguter, VoL 39, No. 125—Thursday. Juno 27, 1974 

29 O.F.R. § 1910.93a Asbestod. 

(g) Caution signs wnd labels. (1) Caution signs, (i) 
Posting. 

(2) Caution labels —(i) Labeling. Caution labels shall 
be affixed to all raw materials, mixtures, scrap, waste, 
debris, and other products containing asbestos fibers, or to 
their containers, except that no label is required where 
asbestos fibers have been modified by a bonding agent, 
coating, binder, or other material so that during any reason¬ 
ably foreseeable use, handling, storage, disposal, process¬ 
ing, or transportation, no airborne concentrations of as¬ 
bestos fibers in excess of the exposure limits prescribed in 
paragraph (b) of this section will be released. 

(ii) Label specification.^. The caution labels required by 
subdivision (i) of this subparagraph .shall be printed in 
letters of sufficient size and contrast as to be readily visible 
and legible. The label shall state: 

Caution 

Contains Asbestos Fibers 
Avoid Creating Dust 

hing Asbestos Dust May Cause 
Serious Bodily Harm 

29 C.F.R. § 1910.93c 4-Nitrobiphenyl. 

(a) Scope and application. (1) This section applies to 
any area in which 4-Nilrobiphenyl, Chemical Abstracts 
Service Registry Number 92933 is manufactured, processed, 
repackaged, released, handled, or stored, but shall not apply 
to trans-shipment in sealed containers, except for the 
labeling requirements under paragraphs (e)(2), (3), and 
(4) of this section. 



(2) This section shall not apply to solid or liquid mix¬ 
tures containing less than U.l percent by weight or volume 
of 4-Nitrobiphenyl. 

29 C.F.R. § 1910.93d alpha-Naphthylamine. 

(a) Scope and application. (1) This section applies to 
any area in which alpha-Naphthylaniine, Chemical Ab¬ 
stracts Service Registry Number 134327 is manufactured, 
processed, repackaged, released, handled, or stored, but 
shall not apply to trans-shipment in sealed containers, 
except for the labeling requirements under paragraphs 
(e)(2), (3), and (4) of this section. 

(2) This section shall not apply to solid or liquid mix¬ 
tures containing less than 1.0 percent by weight or volume 
of alpha-Naphthylamine. 

29 C.F.R. § 1910.93e 4,4'-Methylene bis(2-chloroaniline). 

(a) Scope and application. (1) This section applies to 
any area in which 4,4'-Methylene bis(2-chloroaniline). 
Chemical Abstracts Service Registry Number 101144 is 
manufactured, processed, repackaged, released, bandied, or 
stored, but shall not apply to trans-shipment in sealed con¬ 
tainers, except for the labeling requirements under para¬ 
graphs (e)(2), (3), and (4) of this section. 

(2) This section shall not apply to solid or liquid mix¬ 
tures containing less than 1.0 percent by weight or volume 
of 4,4'-Methylene bis(2-chloroaniline). 

29 C.F.R. § 1910.9.3f Methyl chloromethyl ether. 

(a) Scope and application. (1) This section applies to 
any area in which methyl chloromethyl ether. Chemical 
Abstracts Service Registry Number 107.302 is manufac¬ 
tured, processed, repackaged, released, handled, or stored, 
but shall not apply to trans-shipment in sealed containers, 
except for the labeling requirements under paragraphs 
(e) (2), (3), and (4) of this section. 
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(2) This section shall not apply to solid or liquid mix¬ 
tures containing less than 0.1 percent by weight or volume 
of methyl chloromethyl ether. 

29 C.F.R. § 1910.9ng .3,3'-Dichlorol)enz 'ine (and its salts). 

(a) Scope and application. (1) This section applies to 
any area in which .3,.3'-Dichlorobenzldine (or its salts), 
Chemical Abstracts Service Registry Number 91941 is man¬ 
ufactured, processed, repackaged, released, handled, or 
stored, but shall not apply to trans-sliipment in sealed con¬ 
tainers except for the labeling requirements under para¬ 
graphs (e)(2), (3), and (4) of this section. 

(2) This section shall not apply to solid or liquid mix¬ 
tures containing less than 1 percent by weight or volume 
of 3,3'-I>ichlorobenzidine (or its salts). 

29 C.F.R. § 1910.93h bis-Chloromethyl ether. 

(a) Scope and application. (1) This section applies to 
any area in which bis-chloromethyl ether. Chemical Ab¬ 
stracts Service Registry Number 542881 is nian”^ ' ired, 
processed, repackaged, released, handled, or s.. but 
shall not apply to trans-shipment in sealed containers, 
except for the labeling requirements under paragraphs (e) 
(2), (3), and (4) of this section. 

(2) This section shall not apply to solid or liquid mix¬ 
tures containing less than 0.1 percent by weight or volume 
of bis-chloromethyl ether. 

29 C.F.R. § 1910.93i bota-Naphthylamine. ^ 

(a) Scope and application. (1) This section applies to 
any area in which beta-NaphthyJamine, Chemical Abstracts 
Service Registry Number 91598 is manufactured, processed, 
repackaged, released, handled, or stored, but shall not apply 
to trans-shipment in sealed containers, except for the label¬ 
ing requirements under paragraphs (e)(2), (3), and (4) of 
this section. 
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(2) This section shall not apply to solid or liquid mix¬ 
tures containing ’ jss than 0.1 percent by weight or volume 
of beta-Naphthylamine. 

(3) This section will not apply to operations involving 
the destructive distillation of carbonaceous materials, such 
as occurs in coke ovens. 

29 C.F.R. § 1910.93i Benzidine. 

(a) Scope and application. (1) This section applies to 
any area in which Benzidine, Chemical Abstracts Service 
Registry Nmnbcr 92875 is manufactured, processed re¬ 
packaged, released, handled, or stored, but shall not apply 
to trans-shipment in sealed containers, except for the label¬ 
ing requirements under paragraphs (e)(2), (3), and (4) of 
this section. 

(2) This section shall not apply to solid or liquid mix¬ 
tures containing less than 0.1 percent by weight or volume 
in Benzidine. 

29 C.F.R. § 1910.93k 4-Amlnodiphenyl. 

(a) Scope and application. (1) This section applies to 
any area in which 4-Aminodiphenyl, Chemical Abstracts 
Service Registry Number 92671 is manufactured, processed, 
repackaged, released, handled, or stored, but shall not apply 
to trans-shipment in sealed containers, except for the label¬ 
ing requirements under paragraphs (e)(2), (3), end (4) 
of this section. 

(2) This section shall not apply to solid or liquid mix¬ 
tures containing less than 0.1 percent by weight or volume 
of 4-Aniinodiphenyl. 

29 C.F.R. § 1910.931 Ethyleneimine. 

(a) Scope and application, (1) This section applies to 
any area in which Ethyleneimine, Chemical Abstracts Serv¬ 
ice Registry Number 151564 is manufactured, processed, 
repackaged, released, handled, or stored, but shall not apply 
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to trans-shipment in sealed containers, except for the label¬ 
ing requirements under paragraphs (e)(2), (3), and (4) of 
this section, 

(2) This section shall not apply to solid or liquid mix¬ 
tures containing less than 1.0 percent by weight or volume 
of Ethyleneimine. 

29 C.F.R. § 1910.93m beta-Propiolactone. 

(a) Scope and application. (1) This section applies to 
any area in which beta-Propiolactone, Chemical Abstracts 
Service Registry Number 57578 is manufactured, processed, 
repackaged, released, handled, or stored, but shall not apply 
to trans-shipment in sealed containers, excxipt for the label¬ 
ing requirements under paragraphs (e)(2), (3) and (4) of 
this section. 

(2) This section shall not apply to solid or liquid mix¬ 
tures containing less than 1.0 percent by weight or volume 
of beta-Propiolactone. 

29 C.F.R. § 1910.93n 2-Acetylaminofluorene. 

(a) Scope and application. (1) This section applies to 
any area in which the Acetylaminofluorene, Chemical Ab¬ 
stracts Service Registry Number 53963 is manufactured, 
processed, repackaged, released, handled, or stored, but 
shall not apply to trans-shipment in sealed containers, 
except for the labeling requirements under paragraphs (e) 
(2), (3), and (4) of this section. 

(2) This section shall not apply to solid or liquid mix¬ 
tures containing more than 1.0 percent by weight or volume 
of 2-Acetylaminofluorene. 

29 C.F.R. § 1910.930 4-Dimethylaminoa7.obenzene. 

(a) Scope and application. (1) This section applies to 
any area in which 4 -Dimethylaminoazobenzene, Chemical 
Abstracts Service Registr>' Number 60117 is manufactured, 
processed, repackaged, released, handled, or stored, but 



shall not apply to trans-shipment in sealed containers, 
except for the labeling requirements under paragraphs 
(e)(2), (3), and (4) of this section. 

(2) This section shall not apply to solid or liquid mix¬ 
tures containing less than 1.0 percent by weight or volume 
of 4-Dimethylaminoazobenzene. 

29 C.F.R. § 1910.93p N-Nitrosodimethylamine. 

(a) Scope and application. (1) This section applies to 
any area in which N-Nitrosodimethylamine, Chemical Ab¬ 
stracts Service Registry Number 62759 is manufactured, 
processed, repackaged, released, handled, or stored, but 
shall not apply to trans-shipment in sealed containers, 
except for the labeling requirements under paragraphs (e) 
(2) (3), and (4) of this section. 

(2) This section shall not apply to solid or liquid mix¬ 
tures containing less than 1.0% by weight or volim of N- 
Nitrosodimethylamine. 

29 C.F.R. § 1910.18 Decision. 

(b) Any rule or standard adopted under paragraph (a) 
of this section shall incorporate a concise general statement 
of its basis and purpose. The statement is not required to 
include specific and detailed findings and conclusions of the 
kind customarily associated wi>.!i formal proceedings. How¬ 
ever, the statement will show the significant issues which 
have been faced, and will articulate the rationale for their 
solution. 


ITLE 49-TRANSPOBTATIOIf 



S tu 
C y 

! 

o. ^ 1 
S o-l 
S’c • 

p'- 

« 


H 


•fi 




Ci ^ 

F- O 

w 

« CO 




CO 

00 ^ 
^ Cl CJ 


piX LO f-^ uc r-l o. 
« CO 00** tc ^ S 
2 


CO 

I'. 

p 

CO CO CO 
t'-1- 
1-^ •-< OJ 

e. . . ^ 

B C B Cl 

h- 

Cl 

3 

I'. 

C1 

wf c^ 

cr. Cl 

33 

o 

.2,2 .M CO 

CO 

CO 

!■» 

CO 

CO CO 

I'* t'W 

CO CO 

tw C-w 


. CO; 


p-i f-^ ri ^ 


&. a a- 
& S S^- 

c a< 4. 2 
H M M ^ 

© o o r* 


o 

d 

c 

.-cj 

o . 

dj 

cc a o& ^ 


CO 

►i 

00 J 

aSaShi 

h 


dd 



Pm* 

d 

dd 

Ut Pd 


*© 

•a 


■2 


•® "O 

•S ^ 
© 3 
t| 

o .S 

s ® 

© C 
a o 

« 9 
*►» K 


£ 



■o-FS 

,© ► 

S ~ *• 
a 00 o 

9 t ; 4, 

s-e * 


• p 

b P 


II. 



5 »2 S.'-S 5 

I'sl S.I I 

M ^ © c c 

5 sal si 


z w o fc. ' - 

: s ^ o 

> *'.' ® “? 



^ O ' 

^•3^ »« 2i 
a gfj 3^ 



I 


or solTf nt 

Wet paper sto^ii. See Paper stock, wet. 

Wet ra^ See Bags, wet. 

Wet textile waste. See Waste textile, wet. Table continued oa next page 
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Title 49— Transpobtation 
49 C.F.R. § 173.402 Labeling hazardous materials. 

(a) Except as otherwise provided in this part, no person 
may offer for transportation a package containing a haz¬ 
ardous material unless that package is conspicuously 
labeled in accordance with the following: 

(3) For a flammable compressed gas, a “Flammable 
gas” label as described in § 173.407. 

49 C.F.R. § 173.404 Labels. 

(a) Shippers ’-’ust furnish and attach the labels pre¬ 
scribed for their packages. Labels should be applied to 
that part of the package bearing consignee’s name and 
address. 

(b) Labels must not be applied to a package containing 
only material which is not subject to Parts 170-189 of this 
subchapter or which is exempted therefrom. However, this 
paragraph does not prohibit the use of labels required for 
purposes‘of import or export shipments or required by 14 
CFR 10.3.13 of the Federal Aviation Regulations on pack¬ 
ages dc.stined for transportation by air. 

(c) Shippers must not use labels which by t^ieir size, 
.shape, and color, may readily be confused with the stand¬ 
ard caution labels prescribed in this i)art. 

(d) Except as othen^nse provided in this part, each 
label must be diamond shape with each side at least 4 inches 
long and have a solid line border at least 3.5 inches long 
on each side. The specifications for colors in Appendix A 
to this part should be followed for the colors prescribed in 
§§ 173.405 through 173.422. 

(e) Form identification information (including name of 
supplier) may be printed on a label, in type not larger 
than 10 iioint, if it is placed outside of the solid line border 
of the label. 
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(f) For import ship’ icnts only, labels aflBxed to packages 
in another country having the same size, symbols, and color 
as prescribed in these regulations arc authorized in place of 
the labels prescribed herein. They may contain inscriptions 
required by the country of origin. 

(g) A label may be overstamped or overprinted with 
the appropriate hazard class numeral as listed in § 172.4 of 
this subchapter. The number should be black, at least 0.25 
inch in height, and must be located in the bottom comer of 
the label 

Note: The display of the class number on labels is re¬ 
quired by some foreign governments. 

(h) Labels required by the regulations immediately prior 
to January 1, 1974, may be used until January 1, 1975. 
This provision does not apply to the required use of labels 
for explosives. 

[29 F.R. 18767, Dec. 29,1964, as amended by Arndt. 173-70, 
38 FR 5310, Feb. 27,1973] 

49 C.F.R. § 173.407 blammable gas label. 

(a) Each “Flammable gas” label except for size and 
color must be shown: 




(1) In addition to the requirements of §173.404, eJich 
label must be red, with the inscription, border, and symbol 
black. 

[Arndt. 173-70, 38 FE 5311, Feb. 27, 1973] 

Note: The amendments appearing at 37 FR 5947, March 
23 1972 were designated effective December 31, 1972. At 
.W FR 12807, xMay 15, 1973, the effective date was i> 08 t- 
poned to December 31, 1973. 
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APPENDIX B 

UNITED STATES DEPARTMENT OF LABOR 
OCCUPATIONAL SAFETY AND HEALTH ADMINISTRATION 

Title 29, Code of Federal Regulations, § 1910.93q, 
Vinyl chloride. 

In the Matter of: 

Permanent Occupational Safety and Health Standard 
FOR Exposure to Vinyl Chloride 

PETITION FOR STAY OF EFFECTIVE 
DATE OF STANDARD 

The Society of the Plastics Industry, Inc. (SPI),‘ by its 
attorneys, hereby petitions the Assistant Secretary of 
Labor for Occupational Safety and Health to stay the 
recently promulgated standard for occupational exposure to 
vinyl chloride, 29 C.F.R. § 1910.9.3q (39 Fed. Reg. 35890, 
October 4, 1974). 

The primary ground for requesting this relief is, as set 
out in more detail in the attached Affidavit of Jerome H. 
Heckman, Esq., that the respiratory protection require¬ 
ments of the standard are beyond the compliance capabili¬ 
ties of the industry. Firstly, the permitted equipment is 
not available in sufficient supply now nor will it be on 
January 1, 1975 or in the immediate future. Secondly, not 
only is much of the respiratory protective equipment speci- 

1 The Society of the Plastics Industry, Inc. is a corporation ori;anized un¬ 
der the Not-for-Profit Corporation I.*w of the State of New York. It is 
composed of approximately 1,400 meinher companies and in.dviduals who 
supply raw materials; process or manufacture plastics or jilastics products; 
enpneer or construct molds or similar accessory e<;uipment for the plastics 
industry; and engaffe in the manufacture of machinery used to make plastics 
products for material of all types. The Society is the major national trade 
association of the plastics industry; its membership is responsible for an 
estimated 75% of the total dollar volume of sales of plastics in this country. 
It is through the 8PI Vinyl Chloride Monomer and Polyvinyl Chloride Resin 
Producers Committee, an operating unit of 8PI, that the plastics industry 
has coordinated its participation in the rulemaking proceedings concerning 
occupational exposure to vinyl chloride. As such, therefore, the SPI has a 
direct interest in this matter in its capacity as designated representative of 
the affected employers. 
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fied for use under the Standard not as yet approved for 
the specified uses, but, on the basis of the attached memo¬ 
randa from the Acting Director of the NIOSH Office of 
Kesearch and Standards Development to the Acting Direc¬ 
tor of NIOSH dated October 18, 1974 and from the Acting 
Director of NIOSH to the Director of the OSHA Office of 
Standards, it is anticipated that such yet to be approved 
respiratory protective equipment will not be approved by 
January 1,1975. Thirdly, a sufficient supply of such equip¬ 
ment cannot, even with all apjjropriate approvals, be made 
available in sufficient time for the industry to comply with 
the standard by its present effective date. 

Failure to grant the recjuested relief would force large 
segments of the vinyl chloride monomer and polyvinyl 
chloride resin industry to cease manufacturing operations 
after December 31, 1974. 

‘Whekefore, It Is Respectfully Requested that the Sec¬ 
retary expeditiously grant the relief requested herein, to 
wit: stay the effective date of that portion of the standard 
due to become effective January 1, 1973; and continue the 
aforementioned stay in effect until such time as sufficient 
quantities of approved respiratory protective equipment 
are available to the industry, or until a court determines 
that compliance with the relevant portions of the standard 
is not required. 

Respectfully submitted, 

/s/ Jerome H. Hfckman 
Jerome H. Heckman 
General Counsel 
The Society of the Plastics 
Of Counsel: Industry, Inc. 

Keller and Heckman 
11.50 17th Street, N.W. 

Suite 1000 

Washington, D. C. 20036 
Telephone: (202) 296-2700 

Date: November 5, 1974 




AFFIDAVIT 


City of Washington ) 

District of Columbia J 

I, Jerome H. Heckman, of Washington, D.C., attorney 
for The Society of the Plastics Industry, Inc. (SPI), being 
first duly sworn, do depose and say as follows: 

1 . I am an attorney at law, a partner in the Washington, 
D.C. law firm of Keller and Heckman and am General 
Counsel to The Society of the Plastics Industry, Inc. In 
that capacity, I have and continue to represent the Society 
and its members in matters with regard to the Department 
of Labor’s Occupational Safety and Health Administra¬ 
tion standard setting proceedings in the matter of occupa¬ 
tional exposure to vinyl chloride. 

2. I have reviewed the recently promulgated occupa¬ 
tional exposure standard for vinyl chloride, 29 C.F.R. 
§ 1910.93q, published in the Federal Register on Friday, 
October 4,1974 at page 35890 et seq. Based on knowledge, 
information, and belief acquired by receiving information 
from companies in the industry, I further state that, with 
regard to the aforementioned standard for occupational 
exposure to vinyl chloride, it will be impossible for the 
affected industry to comply with tlie Standard, especially 
the section entitled “(g) Respiratory protection’’ thereof 
(29 C.F.R. 1910.93q(g)) and that, therefore, unless appro¬ 
priate relief is granted, a substantial rumber of vinyl 
chloride and polyvinyl chloride manufacturers in the United 
States will have to cease manufacturing and production 
operations after December 31, 1974. Likewise, many proc¬ 
essors, fabricators and others covered by <^^he Standard and 
requiring respiratory protective equipm«. .t will have to 
cease operations after December 31, 1974. 

3. The specific nature of ihe requirements in the Stand¬ 
ard, that is, the fact that every employee in every segment 
of the industry exposed to concentrations of vinyl chloride 
in excess of tk: ’permissible levels of 1 part per million 
(ppm) average.' over any eight hour period and 5 ppm 
averaged over an^' period not exceeding 15 minutes must 
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be supplied with an appropriate respiratory protective de¬ 
vice as set out in the Standard, suggested that insufficient 
quantities of the prescribed respiratory protective equip¬ 
ment would be available in suflicient time to enable the 
industry to comply with the requirements of the Standard. 

4. h ollowing up on this, by telephone, we contacted indi¬ 
vidual \ CM and I’V'C industry members covered by the 
Standard to determine the types and quantities of respira¬ 
tory protective devices they would have to obtain in order 
to comply with tin- Standard’s requirements. The specific 
figures requested and ol)tained covered equipment required, 
whether on order or not, which equipment would liave to 
be obtained and installed or otherwise on hand in order to 
continue manufacturing operations on and after the effec¬ 
tive date of the Standard, January 1, 1975. 

5. Similarly, by telephone, we inquired directly of all 
known suppliers of the respiratory equipment listed in this 
Standard to ascertain whether these suppliers could, dis¬ 
regarding outstanding anti unfilled orders, supply the 
necessary respiratory protective ctjupiment to the industry 
by January 1, 1975. 

6 . Comparing gross available supply with gross demand, 
we have determined that, even under the best of circum¬ 
stances and assuming the timely approv'al of eligible equip¬ 
ment specifically permitted under the Standard, the gross 
demand is considerably in excess of the supply for the 
equipment requir:*d. 

7. The specifics of the supply and demand situations, as 
very eonservativ'ely projected from the data gathered, are 
as follows: * 

(a) Ffo atmospheric concentrations of vinyl chloride 
that are unknown or above 3,600 ppm, the demand of 

• The information in this survey was iirathored by Counsel on a co’- .ny 
eonfldentini reporting basis so as to avoid any possibility of adverse antitrust 
considerations. Therefore, the detailed biifk)jronnd data, affidavits and the 
like are not bein); made available herewith, i. 1 eing assumed that the data 
and information reporterl herein can be easily verifle*! by the Department 
of Labor and the Occupational Safety and Health Administration. 
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the vinyl chloride monomer and polyvinyl cldoride 
resin niLufacturcrs is for 429 of the prescnhed units 
with 1,072 air bottles. Current available supply is 
3,325 units and 6,000 refills. The lag time for supply 
of additional units is in the range of 30 to 60 months. 

Ibl For vinyl chloride concentrations not in excess 
of 3,600 ppm, there is a total deinand of 3,186 complete 
units. The suppliers indicate that neither of the de- 
^Les specified is available. As to the combination 
type C supplied air respiratory, pressure demand type, 
only a prototype model exists as of this tiine but i 
has not been approved by NIOSH and, even if 
no estimates could be obtained as when this device 
would be commercially available. As to the type L, 
supplied air respirator continuous flow 
pliers of this equipment have informed us that MObtl 
has refused to authorize the currently available equip¬ 
ment for use by this industry because the continuous 
air flow rate is insufficient. 

(c) For vinyl chloride concentrations not in excess 
of 100 ppm, the demand is for 614 devices of any per¬ 
mitted type. The suppliers report that this demand 
cannot be met. The demand type supplied air respira¬ 
tor supply picture is the same as that reported in sub- 
paragraph fb) above for the pressure demand type 
bupplied air respirators. The same is true of the open 
circuit self-contained breathing apparatus discussed in 
subparagraph (a) above except that these devices per¬ 
mitted for less than 100 ppm are demand type ratlier 
than pressure demand type. One supplier informed us 
that an unknown quantity of demand tj’pe selt-ccn- 
tained devices would become available at some unsi^- 
cified time during the first half of 1975. As to the 
demand type supplied air respirators, commercially 
available devices of this nature are not currently 
NIOSI.t approved. However, if approval cou’d be ex¬ 
peditiously obtained, approximately 500 units could 
be supplied by the first of the year with a lead time ot 
eight months from the time of NIOSH approval and 
the filing of purchase orders for additional units. 

(d) For vinvl chloride concentrations not in excess 
of 25 ppm, demand for either unit permitted is 5,47<.^ 


ti 











urits with 108,397 refills. The suppliers report that 
the powered air purifying respirator with hood does 
not exist. Canister gas masks, not yet approved by 
NIOSH, are available. Approximately 3,000 units and 
an unknown number of replacement canisters are cur¬ 
rently available with a potential canister replacement 
production of 30,0(K) units per month beginning after 
January 1, 1975. 

(e) For vinyl chloride concentrations not in excess 
of 10 ppm, the demand for any permitted device is 
2,940 units and 556,500 rcplac(‘ment cartridges as ap¬ 
propriate. The supply for the demand type supplied 
air respirators permitted is the same as reported in 
subparagraph (c) above. Chemical cartridge type res¬ 
pirators are available but have yet to be NIOSH ap¬ 
proved. With NIOSH api)roval, suppliers indicate 
that 3,000 units and an unknown quantity of replace¬ 
ment cartridges are currently available and that poten¬ 
tial replacement cartridge manufacture rates after 
January 1, 1975 are in the range of 200,000 units per 
month. 

From the foregoing it is obvious that the demand for res¬ 
piratory protective devices exceeds both current available 
supply and the supply were all NIOSH approvals granted. 
The industry requires ap[)roximately 12,650 respiratory 
protective devices on hand and operable by January 1, 
1975 since a ma.jor portion of the respiratory protective 
devices on hand in industry are not of the type permitted 
in the new Standard and the Standard’s very low permis¬ 
sible exposure limits combined with the very broad defini¬ 
tion of regulated area has caused an expansion in the 
numbc r of personnel who must be supplied with respira¬ 
tory protective equipment. Other regulations and guide¬ 
lines, both federal and stiite, will further increase the 
slready high demand. 

The available supply of respirators of all types is low 
because NIOSH approvals for certain types of equipment 
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are larking or have been withdrawn. Additionally, since 
the specific requirements of the Standard were not known 
until October 4, 1974, suppliers have not yet had an oppor¬ 
tunity to plan and begin production of the ai)propriate 
equipment. In any case, total available supply at this 
time is 3,32.'i units. With NIOSII api)roval of all permitted 
systems listed in the Standard available supply would still 
only be 9,825 units. 

In short, the current available supply is only 26% of 
current demand with optimum supply (expeditious NIOSII 
approvals) being only 78% of current demand. Without 
appropriate NIOSII approvals the industry is a minimum 
of 22% and a maximum of 74% short of the respiratory 
protective devices mandated by the Standard. 

These figures have been developed solely from the de¬ 
mand existing in the vinyl chloride monomer and polyvinyl 
chloride resin segments of the industry. The potential of 
additional demand being creatfd by processors, fabricators 
and other elements of the industry could not be calculated 
and factored into this survey. Nonetheless, it is patently 
obvious that any increase in demand from other segments 
of the industry w'ill enlarge the gap between supply and 
demand. 

In light of the foregoing facts we have concluded that, 
because the supply for respiratory protective devices is so 
short, there is no likelihood that, even given NIOSH ap¬ 
provals and the most equitable apportionment of the avail¬ 
able supply, all the closely interrelated and interdependent 
segments of this industry could legally continue manufac¬ 
turing operations after December 31, 1974. An interrup¬ 
tion in the manufacturing abilities of raw materials sup¬ 
pliers, or the semi-finished products consumers and sup¬ 
pliers would have such a significant Impact on the oth(^r 
elements of the industrj’^ that no portion of the industry, 
even if it were itself able to meet all requirements of the 
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Standard, coula continue in operation because either the 
raw materials supjjly or the markets would cease to 
function, 

/s/ Jerome H. Heckman 
Jerome 11. Heckman 
General Counsel 
The Society of the Plastics 
Industry, Inc. 

Keller and Heckman 
ll')0 17th Street, N.W. 

Suite 1000 

Washington, D. C. 2tX)36 
Telephone: (202) 296-2700 

Subscribed and sworn to before me this 5th day of 
Nov'ember, 1974. 

Joseph E. Keller 
Notary Public 

Seal: My Commission Expires F'’eb. 14, 1975 


I'lC" 
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Received Oct. 2.3, 1974 
MEMORANDUM 

DEPARTMENT OF HEALTH, EDUCATION, AND WELFARE 
PUBLIC HEALTH SERVICE 
CENTER FOR DISEASE CONTROL 

NATIONAL INSTITUTE FOR OCCUPATIONAL SAFETY AND HEALTH 

Date: October 21, 1974 

To: Director, Office of Standards 

Occupational Safety and Health Administration, DOL 

From : Acting Director, NIOSH 
Subject: Vinyl Chloride Respirator Usage 

NIOSH has reviewed the Occupational Safety and Health 
Standard for Exposure to Vinyl Chloride which appeared 
in the October 4, 1974, Federal Register (.39 FR .35890). 
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Particularly noted were those sections dealing with res¬ 
pirator usage, which allowed tlie use of air-purifying res¬ 
pirators under certain circumstances. 

Unfortunately, as indicated in the enclosed memorandum, 
no respirators of a cannister or cartridge type that will 
protect the worker in non-emergency operations is currently 
available or likely to be this year. 

Therefore, the NIOSH stand for protection in non-emer¬ 
gency situations must remain as stated in the Recom¬ 
mended Standard transmitted to OSIIA on March 11,1974: 


“Until exposures to vinyl chloride are reduced below 
detectable levels, employees entering any regulated 
area shall be provided with and required to wear and 
use a full-face, supplied air respirator, of the con¬ 
tinuous flow or pressure demand type in accordance 
with 1910.134.” 


Enclosure 


/s/ Edward J. Baier 
Edward J. Baier 


MEMORANDUM 

DEPAKTMEXT OF HEALTH, EDUCATION, AND WELFARE 
PUBLIC HEALTH SERVICE 
CENTER FOR DISEASE CONTROL 

NATIONAL INSTITUTE FOR OCCUPA’nONAL SAFETY AND HEALTH 

Date : October 18,1974 

To: Edward J. Baier 

Acting Director, NIOSH 

From: Acting Director, OflRce of Reseach and Standards 
Development 

Subject: Respirator Use Recommendations for Vinyl 
Chloride 

The current NIOSH respiratory protection recommenda¬ 
tions, as expressed in the Recommended Standard for 
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Occupational Exposure to Vinyl Chloride, calls for use of 
positive-pressure supplied air respirators where there is 
detectable exposure to vinyl chloride. 

In preparing for the al)Ove recommendation, the NIOSII 
Engineering Branch in Cincinnati tested organic vapor can¬ 
isters and cartridges for effectiveness against vinyl chlo¬ 
ride . An Evaluation of Organic Vapor Resjjirator Cart¬ 
ridges and Canisters Against Vinyl Chloride, by David L. 
Smith and Williaih S. Giesler (NIOSII Publication No. TS¬ 
UI) describes these tests and supports the above recom¬ 
mendations. 

On September 19, 1974, Mr. Grover Wrenn of CSIIA, met 
with Messrs. Lynch, Gudeman, and Bryant of NIOSII, to 
discuss respiratory protection against vinyl chloride. Mr. 
Wrenn indicated then that OSIIA was determined to per¬ 
mit use of powered air-purifying respirators and gas masks 
for vinyl chloride respiratory protection for routine and 
non-routine use, re.“pcctively. 

OSIIA, subsequently, revised these proposed use require¬ 
ments and the Occupational Safety and Health Standard 
for Exposure to Vinyl Chloride which appeared in the 
October 4, 1974, Federal Register (39 FR 35890), contained 
the following general requirements: 

1. Respirator use is voluntary, 

2. MESA/NIOSH- -approved respirators shall be used. 

3. A respirator program shall be established and main¬ 
tained. 


4. The following respirators may be used. 


Over 3,600 ppm 
Not over 3,600 ppm 

Not over 100 ppm 
Not over 25 ppm 


jx)sitive pressure St.'BA 
supplied air respirators 
(positive pressure) 

supplied air respirators 
powered air purifying respi¬ 
rator gas mask (4 hours 
service life up to 25 ppm) 
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Not over 10 ppm chemical cartridge respira¬ 

tor (1 hour service life up to 
10 ppm) 

The above respirator use requirements in item 4 are based 
on expected performance criteria that would reduce the 
vinyl chloride concentration in the wearer’s breathing to 
acceptable levels. 

No canister or cartridge masks are currently available 
which meet NIOSH requirements nor are any expected to be 
approved during this year. 

Consequemly. the original reconunendation by NIOSII is 
to be reiterated, i.e. employees entering any regulated area 
shall be provided with and required to wear and use a full- 
face, supplied air respirator, of the continuous flow or 
pressure, demand type in acxsordance with 1910.134. 

In response to this publication, the NIOSII Engineering 
Branch has prepared test requirements for, and TCL is 
preparing to approve, canisters and cartridges meeting 
the following general performance requirements: 


Device 

Test Concentration, 
ppm Vinyl Chloride 

Service life, 
hours 

Canister 

25 

6 

Air-purifying cartridge 

10 

2 

Powered air- 



purifying cartridge 

25 

6 


Each type of device shall be equipped with an end-of-serv- 
ice life indicator. The approved devices would bear labels 
requiring careful fitting to the respirator wearer and strict 
quality control of sorbent materials which would be re¬ 
quired. 


Attachment 


/s/ Hebbkrt E. Christensen 

Herbert E. Christensen, D.Sc. 
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CERTIFICATE OF SERVICE 

I hereby certify on this 25th day of Novenvber, ISl^ 
that two (2) copies of the printed Brief substituted by 
Petitioner, The Society of the Plastics Industry, Inc., for 
the typed copies initially filed with the court in the above 

captioned case on November 12, 1974 were served, by hand 
delivery on; 

Stephen F. Eilperin, Esquire 
Appellate Section, Civil Division 
United States Department of Justice 
Room 3547 

Ninth Street and Pennsylvania Avenue, N.W. 
Washington, D.C. 20530 

and by sending first class mail, postage prepaid to; 
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Alan J. Topol, Esquire 
Peter M. Phillipes, Esquire 
John Thomas Smith, II, Esquire 
Covington & Burling 
888 Sixteenth Street, N.W. 
Washington, D.C. 20006 

Patrick F. McCartan, Esquire 
Jcimes A. Rydzel, Esquire 
Jeunes E. Young, Esquire 
Jones, Day, Cockley & Reavis 
1750 Union Commerce Building 
Cleveland, Ohio 44115 

William V. Kane, Esquire 
Marshall Lee Miller, Esquire 
Reavis, Pogue, Neal & Rose 
1100 Connecticut Avenue, N.W. 
Washington, D.C. 20036 

John J. Cassidy, Jr., Esquire 
Arthur B. Smith, Jr., Esquire 
Vedder, Price, Kaufman & Keunmliolz 
39 South LaSalle Street 
Chicago, Illinois 60603 

Walter B. Connolly, Jr., Esquire 
Thorley Mills, Esquire 
The Firestone Tire & Rubber Company 
1200 Firestone Parkway 
Akron, Ohio 44317 

J. Albert Woll, Esquire 
Woll, Mayer & Gold 
736 Bowen Building 
815 Fifteenth Street, N.W. 
V^ashington, D.C. 20005 

George H. Cohen, Esquire 
Bredhoff, Cushman, Gottesman & Cohen 
1000 Connecticut Avenue, N.W. 

Suite 1300 

Washington, D.C. 20036 

Donald L. Morgan, Esquire 
Cleary, Gottlieb, Steen & Hamilton 
1250 Connecticut Avenue, N.W. 
Washington, D.C. 20036 
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1150 17th Street, N.W. 
Suite 1000 

Washington, D.C. 20036 
Attorney for Petitioner 


OF COUNSEL: 

Joseph E. Hadley 
Peter Thomas Smith 
Keller and Heckman 
1150 17th Street, N.W. 
Suite 1000 

Washington, D.C. 20036 


November 25, 1974 


























